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ENATOR GEORGE FRISBIE HOAR 

is widely known in political circles. 

He was at one time in high repute as a law- 
yer and is equally deserving of respect al- 
though his importance in national affairs 
has largely obscured his professional repu- 
As is well known, he was born in 
Massachusetts, on August 29, 
1826; he was educated at Harvard College 
and graduated with the class of 1846; he 


tation. 
Concord, 


spent the next two years at the Harvard 
Law School and then betook himself to 
Worcester, where he settled and practised 
his profession for the twenty years before 
entering upon his political career in 1869 
as a member of the House of Reprgsen- 
tatives. 

Mr. Hoar’s success in life clearly proves 
the wisdom of his choice of the law. Family 
traditions with an inherited ideal; a careful 
college training supplemented by a course 
in a law school of repute; experience in the 
practical work and details of a law office 
Add to 
this a singularly winning presence and abil- 


eminently fitted him for the law. 


ity of a high order and it is evident that suc- 
cess and distinction in his chosen profession 
were only a matter of time. Family influ- 
ence and politics undoubtedly counted, but 
native ability, industry and application un- 
doubtedly were the controlling, if not the 

*Autobiography of Seventy Years. By George F. 
Hoar. With portraits. Two volumes. New 


York: Charles Scribner’s Sons. 1903. (IX+434+ 
VIII+493 pp.) 





only factors in his success. His twenty 
years at the bar of Worcester made him a 
leader, and Mr. Hoar’s complacent survey 
of this part of his career is clearly justified. 
“| have been,” he says, “at some time or 
other in my life, counsel for every one of the 
fifty-two towns in Worcester County.” (Vol. 
I., p. 159.) When the court was in session 
he was constantly engaged in jury trials. 
“Day after day, and week after week, I had 
to pass from one side of the court-house to 
the other, being engaged ina very large part 
of the important actions that were tried in 
those days. General Devens [his 
partner] and I had at one term of the 
Supreme Court held by Chief Justice Bige- 
low twenty trial actions. I used to 
have eighteen or twenty law cases at the fall 
term every year.” 
speaking of his practice, when entering 
Congress for the first time in 1869, he says: 
“My law practice was rapidly increasing. 


And in a later passage, 


Professional charges in those days were ex- 
ceedingly moderate as compared with the 
scale of prices now, and I had inherited the 
habit of charging low fees from my partner 
and friend, Emory Washburn. If I had the 
same class of clients now that I had then, 
I could at the present scale of charges for 
professional services easily be earning more 
than fifty thousand dollars a year, and I 
could earn it without going to my office in 
the evening, and also take a good vacation 
every summer.” 

Mr. Hoar was fortunate early in practice, 
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for within three years after admission to the 
bar, he was offered and accepted a partner- 
ship with Emory Washburn. Of this con- 
nection, the turning stone in his profes- 
sional life, Mr. Hoar says: “Shortly after I 
was admitted to the Bar, good fortune 
brought me at once into the largest prac- 
tice in the great County of Worcester, al- 
though that Bar had always been, before 
and since, one of the ablest in the country. 
Judge Emory Washburn, afterward Gov- 
ernor and Professor of Law at Harvard, 
and writer on jurisprudence, had the larg- 
est practice in the Commonwealth, west of 
Boston, and I suppose with one exception, 
the largest in the Commonwealth out of 
He asked me to become his part- 
ner in June, 1852. I had then got a con- 
siderable clientage of my own. Early in 
1853 he sailed for Europe, intending to re- 


Boston. 


turn in the fall. I was left in charge of his 
business during his six months’ abserce, 
talking with the about cases in 


which he was already retained, and receiv- 


clients 


ing their statements as to cases in which 
they desired to retain him on his return. 
3efore he reached home he was nominated 
for Governor by the Whig Convention, to 
which office he was elected by the Legisla- 
ture in the following January. So he had 
but a few weeks to attend to his law busi- 
ness before entering upon the office of 
I kept on with it, I believe 
That winter 


Governor. 
without losing a single client. 
I had extraordinarily good fortune, due I 
think very largely to the kindly feeling of 
the juries toward so young a man attempt- 
ing to undertake such great responsibili- 
ties.” 

It goes without saying that a young man 
of twenty-six or seven must have been re- 
markably well endowed to take up the 
practice of such a man as Emory Wash- 
satisfactorily as 

A partnership 


burn, and conduct it so 
not to lose a single client. 





with General Devens in 1856 and 1866 led 
to a beautiful and lifelong friendship which 
Senator Hoar commemorates in loving 
terms. (Vol. II., pp. 31-40). 

But to pass from speculation to Mr. 
Hoar’s career at the Bar during the twenty 
years of his active practice. The reports 
show that he was not only well thought of 
by his brethren, but that he had a large 
and constantly increasing clientage. A 
careful examination of the Reports of the 
Supreme Judicial Court of Massachusetts 
shows that he appeared for one side or the 
other in many of the important cases on 
appeal from Worcester County.’ His state- 
ment as to his future earnings and his ac- 
tual practice are indeed fully justified. 

He seems always to have been in love 





with his profession—and his ambition was 
judicial, not political, although political po- 
sition was repeatedly thrust upon him. At 
twenty-five he was nominated without his 
knowledge for the Legislature, and after 
serving his term refused reélection. He 
later served a term in the State Senate in 
1857@ having likewise been unexpectedly 
In both positions he played a 

“I suppose I may say with- 


nominated. 
leading role. 
out arrogance that I was the leader of the 
Free Soil Party in each House when I was 
a member of it. In 1852 I prepared, with 
the help of Horace Gray, afterward Judge, 
who was not a member of the Legislature, 
the Practice Act of 1852, which abolished 
the common law system of pleading, and 
has been in principle that on which the 
Massachusetts courts have acted in civil 
cases ever since.” 

He was twice nominated Mayor of Wor- 

*These cases are to be found in the Massachu- 
setts Reports from 6 Cush. (1850) to 108 Mass. 
(1871). Mr. Hoar appeared as counsel in 2 cases 
in 1850, I case in 1851, 3 cases in 1852, 9 in 1853, 
7 in 1854, 17 in 1855, 7 in 1856, Io in 1857, 8 in 
1858, 12 in 1859, 15 in 1860, 11 in 1861, 14 in 1862, 
3 in 1863, 14 in 1864, I1 in 1865, 13 in 1866, I9 in 


1867, 9 in 1868, 9 in 1869, 7 in 1870, 3 in 1871; 
making a total of 204 cases in twenty-two years. 
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cester when a nomination meant election, 
but refused. “But I preferred my profes- 
sion. I never had any desire or taste for 
executive office, and I doubt if I had much 
capacity for it.” 

In addition to the Practice Act, the Sen- 
ator exercised a decided influence on the 
Equity and Insolvency systems of his 
State. To quote his exact language: “I think 
I may fairly claim that I had a good deal to 
do with developing the equity system in the 
courts of Massachusetts, and with develop- 
ing the admirable Insolvency system of 
Massachusetts, which is substantially an 
equity system, from which the United States 
Bankruptcy statutes have been so largely 
copied.” 

And at a later period as Senator he has 
manifested a deep, constant and eulightened 
interest in Bankruptcy legislation. Indeed, 
it is perhaps not too much to claim that the 
present National Bankruptcy Act of 1898 
(amended in 1903), is due almost wholly to 
the Senator. (See Vol. IL., pp.-300-303.) 

With success at the Bar, the Bench 
loomed large before him, and the oppor- 
tunity of a judgeship came more than once. 
“As I found myself getting a respectable 
place in the profession my early ambitions 
were so far changed and expanded that I 
hoped I might some day be appointed to the 
Supreme Court of the Commonwealth of 
Massachusetts. It seemed to me then, as it 
seems to me now, that there could be no 
more delightful life for a man competent to 
the service than one spent in discussing with 
the admirable lawyers, who have always 
adorned the Bench, the great questions of 
jurisprudence, involving the rights of citi- 
zens, and the welfare of the Commonwealth, 
and helping to settle them by authority. 
This ambition also was disappointed. I have 
twice received the offer of a seat on that 
Bench, under circumstances which rendered 
it out of the question that-I should accept 


! 


it, although on both occasions I longed ex-. 
ceedingly to do so.” 

The Senator’s legal experience has, how- 
ever, not been lost to the country, and in 
committee, if not on the Bench, he has had 
ample opportunity to show judicial quali- 
ties of a high order. “My longest service 
upon committees,” he says (Vol. IL., p. 100), 
“has been upon the two great Law commit- 
tees of the Senate,—the Committee on Priv- 
ileges and Elections, and the Committee on 
the Judiciary. 

“T have been a member of the Committee 
on Privileges and Elections since March 9, 
1877. I was chairman for more than ten 
years. I have*been a member of the Com- 
mittee on the Judiciary since December, 
1884, and have been its chairman since De- 
cember, 1891, except for two years, from 
March 4, 1893 to March 4, 1895, when the 
Democrats held the Senate.” National 
questions, however, have not eliminated the 
Senator’s genuine interest in his chosen pro- 
fession and in his associates at the Worces- 
ter Bar, and in the Judges with whom he 
came into frequent and pleasing contact. 
These memories are still fresh within him. 
Two delightful chapters: “Recollections of 
the Worcester Bar” and “Some Judges [ 
have Known” (vol. II., pp. 367-433) are fu'l 
of local interest. A captious critic might 
shrug his shoulders at Mr. Hoar’s generous 
estimates of these worthies; for if strictly 
true, the world has rarely seen such a Bar 
as Worcester County, and the Judges are 
easily the first of their kind. But the Sena- 
tor’s judgment of others as well as of him- 
self is uniformly kind with a couple of ex- 
ceptions. The adage nihil nisi bonwn, has 
rarely if ever been more impartially ap- 
plied, and are we not all of us in need of a 
good word? 

Heretofore the Senator has sketched his 
career in Massachusetts; with the year 1869 
he entered national politics, and from his 
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entry into the House of Representatives to 
the present day he has been an interesting, 
often a dominating, figure in our national 
life. As he himself says: “In the year 1868 
one chapter of my life ended and a very dif- 
ferent one began. In the beginning of that 
year I had no doubt that what remained of 
my life would be devoted to my profession, 
and to discharging as well as I could the du- 
ties of good citizenship in the community to 
which I was so strongly attached. But it 
My life in Worces- 
ter came to an end, and I shall if I live to 


was ordered otherwise. 


complete my present term in the Senate 
have spent thirty-eight years in the National 
service.” 

In the present instance as on former oc- 
casions he had no intention of renouncing 
his profession for a political career. His 
nomination for Congress was wholly un- 
solicited. His ambiton was, as previously 
stated, legal and judicial rather than politi- 
cal, but once in Congress he has found it 
either too difficult or too attractive to leave. 

But the remarkable thing in the Senator's 
political career is the fact that he never 
sought a position; that the various nomina- 
tions to public position came to him unso- 
licited, indeed unexpectedly, and that in 
the course of his whole public career he 
never asked anyone to vote for him. 

Mr. Hoar was nominated for Congress in 
1868, and the honor seems not to have over- 
pleased him. He was elected but did not 
intend to serve more than a term or two. 
His interest in the “National Educational 
Bill” led him to accept a second term in or- 
der to carry the measure. At the end of 
this, his second term, he wanted to with- 
draw, but was persuaded to remain, and !n 
1874, the year in which the Republicans 
lost the House of Representatives, he was 
forced to run, lest the Democrats should 
At the end of this term, 


carry his district. 
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he peremptorily declined and his succes- 
sor was nominated and elected. Mr. Hoar 
thus served in the House from 
18€9 to 1877, and during this period he met 
personally many of the most noted men of 
Of some of these he has much to 


Lower 


the day. 
say in his Autobiography, and he not occa- 
sionally advances reasons why the popular 
estimation is unjust in several instances 
and might well be changed in whole or cor- 
rected in part. For example, Mr. Hoar 
frequently met President Grant at Wash- 
ington, and cites instances of the Presi- 
dent’s grasp of economic conditions in his 
veto of the Inflation Bill during the hard 
times of 1873. He also shows that the Pres- 
ident possessed a ready pen, and that the 
labors of composition were in Grant’s case 
very slight. Finally the cites 
Grant’s native modesty as instanced in his 


Senator 


repeated commendations of General Sheri- 
dan, even in those cases where Sheridan 
had acted either without or in reality against 
orders. <A special chapter is devoted to 
Sumner and Wilson, in which it is stated 
that “Charles Sumner was beyond all ques- 
tion the foremost figure on the national 
stage, save Grant alone. . . . Henry 
Wilson was the most skilful political or- 
ganizer in the country.” 

If Sumner was the foremost figure, and 
Wilson the most skilful political organizer, 
Mr. Blaine, then Speaker, was certainly the 
most brilliant and conspicuous man in the 
House Hoar, 
while not intimate, was on friendly terms 
with him during their service in the House, 
and he thus records his impressions of the 
man and of the nature and source of Mr. 
Blaine’s influence throughout the country. 
“The public, friends and foes,” he says, 
“judged of him by a few striking and pic- 
turesque qualities. There has probably 
never been a man in our history upon whom 
so few people looked with indifference. He 


of Representatives. Mr. 
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was born to be loved or hated. Nobody 
occupied a middle ground as to him. in 
addition to the striking qualities which 
caught the public eye, he was a man of 
profound knowledge of our political history, 
of a sure literary taste, and of great capac- 
ity as an orator. He studied and worked 
out for himself very abstruse questions, on 
which he formed his own opinions, usually 
-with great sagacity. How far he was 
affected in his position by the desire for 
public favor I will not undertake to say. 
I think the constitution of his mind was 
such that matters were apt to strike him in 
much the same way as they were apt to 
strike the majority of the people of the 
North, especially of the Northwest, where 
he was always exceedingly popular” (vol. L., 
p. 200). This is rather an under than an 
overestimate; but the two men are so radic- 
ally different that it is not strange that they 
weie not drawn to one another. Mr. Hoar 
thinks that Mr. Blaine was not a corrup- 
tionist in any sense of the word; but that he 
was, while honest, so indiscreet in business 
methods that his nomination in 1876 would 
have been unfortunate for the party. Not 
only Caesar’s wife but Caesar himself must 
be above suspicion to please this son of a 
puritan. Mr. Hoar is, however, convinced 
that as President Mr. Blaine would have 
given satisfaction to the whole country. 

In another chapter the Senator pays his 
respects to the late Chief Justice Chase, 
whose political ambition and judicial incon- 
sistencies are exposed in rather an unfavor- 
able light. And in the same chapter Mr. 
Hoar ably champions and justifies Presi- 
dent Grant’s appointment of Justices Strong 
and Bradley against the repeated charges 
of corrupt interference with cases then 
pending before the court. 

But it is safe to say that of the chapters 
dealing with Mr. Hoar’s service in the Low- 
er House, no chapter is more interesting to 





the general reader than that on “The Na- 
tional House of Representatives in 1869.” 
The venerable George S. Boutwell comes in 
for hearty praise, and at the end of the 
chapter the senator rescues from oblivion 
William’ A. Wheeler, one time vice-presi- 
dent of the United States. That Wheeler 
was very much of a man the following pas- 
sage shows: “He very much disliked Ros- 
coe Conkling, and all his ways. Conkling 
once said to him: ‘Wheeler, if you will join 
us and act with us, there is nothing in the 
gift of the State of New York to which you 
may not reasonably aspire. To which 
Wheeler replied: ‘Mr. Conkling, there is 
nothing in the gift of the State of New 
York which will compensate me for the for- 
feiture of my own self-respect.” In con- 
nection with Wheeler, Senator Hoar tells 
an amusing story, which shows how, after 
all, the great people of this world are not 
wholly without human frailties. “As soon 
as the nomination of President Hayes was 
declared in the Convention of 1876,” says 
Mr. Hoar, “I spent a very busy hour in 
going about among the delegates whom I 
knew, especially those from the southern 
States, to urge upon them the name of Mr. 
Wheeler as a suitable person for Vice- 
President. I have no doubt I secured for 
him a great many votes, and that those 
votes secured his election. Mr. James Rus- 
sell Lowell was a Massachusetts delegate. 
He was a little unwilling to vote for a per- 
son of whom he had no more knowledge. 
I said to him: ‘Mr. Lowell, Mr. Wheeler 
is a very sensible man. He knows the “Big- 
low Papers” by heart.’ Lowell gave no 
promise in reply. But I happened to over- 
hear him, as he sat behind me, saying to 
James Freeman Clarke, I think it was: ‘T 
understand that Mr. Wheeler is a very 
sensible man.’ ” 

Passing over the present Senator Allison 
(then a Congressman) and other fellow- 
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members, Mr. Hoar dwells upon three— 
Messrs. Poland, Peters, and Washburn, and 
connects each with an amusing anecdote 
or two. The description of Poland is quoted 
at length: “Judge Luke P. Poland of Ver- 
mont was another very interesting charac- 
ter. He was well known throughout the 
country. He had a tall and erect and very 
dignified figure, and a fine head covered 
with a beautiful growth of gray hair. He 
was dressed in the old-fashioned style that 
Mr. Webster used, with blue coat, brass 
buttons and a buff-colored vest. His coat 
and buttons were well known all over the 
country. One day when William Lloyd 
Garrison was inveighing against some con- 
duct of the Southern whites, and said: ‘They 
say the South is quiet now. Order reigns 
in Wassau. But where is Poland? An 
irreverant newspaper man said: ‘He is up 
in Vermont polishing brass buttons.’ 

“The judge was a very able lawyer, and 
a man of very great industry. He and Judge 
Hoar went over together the revision of 
the United States statutes of 1874, com- 
pleting a labor which had been neglected by 
Caleb Cushing. Judge Poland had a good 
deal of fun in him, and had a stock of anec- 
dotes which he liked to tell to any listener. 
It was said, I do not know how truly, that 
he could bear any amount of whiskey with- 
out in the slightest degree affecting his in- 
tellect. There is a story that two well- 
known senators laid a plot to get the Judge 
tipsy. They invited him to a room at Wil- 
lard’s and privately instructed the waiter, 
when they ordered whiskey to put twice 
as much of the liquid into Poland’s glass 
as into the others. The order was repeated 
several times. The heads of the two hosts 
had begun to swim, but Poland was not 


turned. At last they saw him take the 


waiter aside and heard him tell him in a 
loud whisper: ‘The next time, make mine 
a little stronger, if you please.’ 


They con- 
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cluded on the whole that Vermont brain 
would hold its own with Michigan and IIli- 
nois. 

“One of the most amusing scenes I ever 
witnessed was a call of the House in the 
old days, when there was no quorum. The 
doors were shut. The Speaker sent officers 
for the absentees. My colleague, Mr. 
Dawes, was in the chair. Poland was 
brought to the bar. Mr. Dawes addressed 
him with solemnity: ‘Mr. Poland, of Ver- 
mont, you have been absent from the ses- 
sion of the House without its leave. What 
excuse have you to offer? The Judge 
paused a moment and then replied in a 
tone of great gravity and emotion: ‘I went 
with my wife to call on my minister and I 
stayed a little too long.’ The House ac- 
cepted the excuse, and I suppose the re- 
ligious people of the Judge’s district would 
have maintained him in office for a thousand 
years by virtue of that answer, if they had 
had their way. A man who had been so 
long exposed to the wickedness and temp- 
tation of Washington, and had committed 
only the sin of staying a little too long 
when he called on his minister might safeiy 
be trusted anywhere.” 

The anecdote of Judge Peters is capital 
but too long for insertion, but the jest at 
Elihu B. Washburn’s expense is too good to 
omit. “He was known,” says Mr. Hoar, 
“as the watch-dog of the Treasury, when 
he was in the House. Few questionable 
claims against the Government could es- 
cape his vigilance, or prevail over his for- 
midable opposition. But, one day, a private 
bill championed by his brother, Cadawalla- 
der, passed the House while Elihu kept en- 
tirely silent. Somebody called out to the 
Speaker: ‘The watch-dog don’t bark when 
one of the family goes by.” 

These are but isolated examples of amus- 
ing anecdote and clever turns with which 
the Autobiography abounds and _ bristles. 
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Other chapters, treating of the period of 
Mr. Hoar’s public service, are valuable, for 
example, those on “Political Conditions of 
1869,” and “Reconstruction,” in which the 
Republican view is stated—overstated the 
reviewer would venture to say—and sup- 
ported. The passage on page 249 (vol. I.), 
about the Democratic party is not only 
unjustified but so partisan as to be almost 
sheer nonsense; for anybody knows that 
constructive legislation is impossible unless 
the party has a working majority in both 
branches of Congress as well as the Presi- 
dency. This the Republicans have had, and 
the Democrats have had but once and 
for a short period. An indirect tribute 
to the despised Johnson is as just as 
it is unexpected in this chapter. “The 
conflict between the Senate and the Execu- 
tive which arose in the time of Andrew 
Johnson, when Congress undertook to ham- 
per and restrict the President’s constitu- 
tional power of removal from office, without 
which his Constitutional duty of seeing that 
the laws are faithfully executed cannot be 
performed, has been settled by a return to 
the ancient principle established in Wash- 
ington’s first administration.” 

The chapters on “Political Corruption,” 
“Credit Mobilier,’ and “The Sanborn Con- 
tracts” are, however, morevaluableand more 
interesting to the reader. The term reader 
is used advisedly, for the Senator has not 
written, nor did he intend in all probability 
to write, a book for the special student. 
The Autobiography of Seventy Years was 
probably meant to be taken up after the 
newspaper had been discarded, and the 
Senator unbosoms himself very much in-the 
way that a distinguished and courtly gentle- 
man might be expected to talk to a group of 
listeners in a drawing—or better—smok- 
ing room after a not unwelcome dinner. 
There is no suggestion of the class-room 
in it, and it does not supply grist to the 


| 
| 
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| 
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investigator. The Senator’s confidences, 
however, are accurate enough, despite slips. 
here and there, to give a fairly good picture 
of public life in our day, and the reader will 
doubtless gather some instruction as well 
as pass his time very pleasantly. The three 
chapters last mentioned will offer him valu- 
able and interesting information, for the 
Senator simply cannot be uninteresting. 

But to leave the book and return to Mr. 
Hoar. His fourth term in Congress would 
expire in 1877, and he was exceedingly de- 
sirous to return to Worcester. So he 
stoutly refused to accept a renomination 
and stood by his refusal. Strange as it may 
appear, the genial Senator has had as hard 
a time to keep out of office as others have 
had to get in. As he himself says, speak- 
ing of the renomination: “I supposed then 
that my political career was ended. My 
home and my profession and my library 
had an infinite attraction for me. I had 
become thoroughly sick of Washington and 
politics and public life.” And in another 
passage he says: “But I had an infinite 
longing for my home and my profession and 
my library. I never found public employ- 
ment pleasant or congenial. But the fates 
sent me to the Senate and have kept me 
there until I am now the man longest in con- 
tinuous legislative service in this country, 
and have served in the United States Senate 
longer than any other man who ever re- 
presented Massachusetts.” 

His selection was in a way accidental. 
Mr. Boutwell was Senator and would doubt- 
less have been reélected had it not been 
for the fact that he was regarded as either 
a partisan of General Butler, or that the 
two were over-intimate. Mr. Hoar was 
proposed by the opponents of General But- 
ler and was elected to his present position. 
The office was unsought: it was really 
thrust upon him, and Mr. Hoar took the 
matter so lightly that with a single ex- 
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ception he never mentioned his candidacy. 

It should be said in passing that his three 
subsequent elections to the Senate have 
been as a matter of course—without any 
effort on his own part and indeed without 
any opposition, personal or political. This 
Mr. Hoar attributes good naturedly to 
Massachusetts; but the fact is that had he 
not been the kind of man his career has 
shown him to be the Commonwealth would 
doubtless have made a different selection— 
witness the case of his immediate prede- 
ccssor—the venerable and worthy ex-Sena- 
tor Boutwell. 

After describing in a simple and unai- 
fected way his candidacy and various elec- 
tions, Senator Hoar describes in a series 
of delightful chapters President Hayes, his 
cabinet, the Senate and its leaders in 1877, 
before taking up the thread of his senatorial 
life. 

Senator Hoar knew President Hayes inti- 
mately and has a very high opinion of him 
as appears from the following quotation. 
“President Hayes was a simple-hearted, sin- 
cere, strong and wise man. He is the only 
President of the United States who prom- 
ised, when he was a candidate for office, 
not to be a candidate again, who kept his 
pledge. He carried out the principles of 
Civil Service Reform more faithfully than 
any other President before or since down 
to the accession of President Roosevelt.” 

Mr. Evarts, Secretary of State, was a 
near kinsman and intimate friend, but Mr. 
Hoar’s account cannot be said to be col- 
ored by either circumstance. He regarded 
Mr. Evarts as unequalled at the bar, and 
feels that his services in the State Depart- 
ment were of the highest kind. He is 
equally certain that Mr. Evarts never gave 
his full measure in political life, and that he 


*It is not amiss to add that Senator Hoar was 
twice offered the British mission,—by President 
Hayes and by President McKinley. 





easily might have been not only leader of 
his party, but also President of the country 
had not his modesty and disinterestedness 
stood in the way. He likewise compares 
him to Sheridan and Sydney Smith for wit, 
and the recorded and floating specimens 
with which the public is familiar render 
the comparison not unlikely. 

His account of Carl Schurz is probably 
the most important of these various after- 
dinner portraits as they might not improp- 
erly be termed; for a word of praise to 
Schurz seems by implication a criticism up- 
on the genial biographer. Alike in funda- 
mental views, other than on tariff matters, 
and in their devotion to public duty as they 
saw it, the careers of these two men are in 
vivid contrast. Mr. Hoar accounts for this 
difference in party esteem by the fact that 
Mr. Schurz opposed the corruption of the 
Republican Party from without, while he 
has opposed it betimes from within. The 
result was and is that Mr. Schurz lost caste 
and influence with the Republican organiza- 
tion, while Mr. Hoar’s occasional criticism 
has been almost forgotten or forgiven by 
the regularity of his vote. “On chante, 
mais on paie,” said Mazarin, and after all 
the vote counts. Mr. Schurz’s opposition 
to General Grant's 
enough, but General Grant was reélected 


reélection was bad 


so that Mr. Schurz’s conduct on this occa- 
sion may be condoned. But his action in 
supporting Mr. Cleveland and contributing 
what was in his power to the defeat of the 
Republican party on two occasions—a de- 
feat which brought so much calamity to the 
Republic—is deeply and duly lamented by 
Mr. Hoar. The Senator does not instance 
the various calamities referred to in gen- 
eral, but he could no doubt have supplied 
a partisan bill of particulars. Not a few 
think that Mr. Schurz’s ability to place the 
public above the party is not his least claim 
to gratitude, and many feel that the great 
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weakness of Senator Hoar is just this sub- 
ordination of public to party, or rather 
the Senator’s unwavering faith that his 
country’s good is in some mysterious way 
locked up with the success of the. Republi- 
can party. Mr. Schurz believes that a party 
recreant to the past and the needs of the 
present day should be chastened by defeat, 
and goes about to defeat it at the polls; 
Mr. Hoar, on the contrary, believes that 
the party should be chastened and reformed 
if possible, but kept in office. From the 
standpoint of the professional politician, 
Mr. Schurz is clearly wrong, as he has un- 
doubtedly lost the confidence of his party, 
even although he has gained the respect 
and confidence of the nation at large. It 
can never be said of him that 


“Born for the universe,” he “narrowed his 
mind, 

And to party gave up what was meant for 
mankind.” 


If it is indeed true, as Mr. Hoar claims, 
that the Republican party has heeded his 
voice from within in all important questions 
save only that of expansion—which he is 
pleased to regard as still open and unset- 
tled—it is no less true that opposition such 
as Mr. Schurz’s would appeal to many as 
more manly as well as more effective. Why 
niake the blunder even although it be cor- 
rected later? Why not prevent the mistake 
at the time? Mr. Hoar’s curious attitude 
in supporting Mr. McKinley in 1900, seems 
odd to the man in the street, and his yield- 
ing to the party whip in the Panama muddle 
seems strange to any one who remembers 
his ringing denunciation of the Govern- 
ment’s attitude in the matter. The parti- 
san can no doubt cry amen to the line 


“His conduct still right, with his argument 
wrong,” 








but men of an independent way of think- 
ing would rather transpose conduct and 
argument. . 

But to pass again from the man to the 
book. The short chapter on the Senate in 
1877 at the date of Mr. Hoar’s entrance into 
that august body and its subsequent falling 
off in popular estimation gives ample food 
for reflection. The chapter following on the 
“Leaders of the Senate in 1877” is even 
more charming in its way than the corre- 
sponding chapter on the House of Repre- 
sentatives in 1869. 

Mr. Hoar’s relations with Senator Lamar 
were of the most friendly kind and he con- 
sidered him an able judge, although he voted 
against Mr. Lamar’s confirmation as Justice 
of the Supreme Court. Mr. Lamar’s eulo- 
gy on Sumner kindled his liking into admi- 
ration and the two men, notwithstanding 
their radical differences on most if not all 
political matters, became genuinely fond of 
each other. Mr. Lamar’s Biography gives 
evidence of an affectionate regard and Mr. 
Hoar’s Autobiography is delightfully out- 
spoken. His letter to Mrs. Lamar on the 
Judge’s death is a delicate and beautiful 
tribute, and frequent utterances of Senator 
Hoar show how broad-bottomed and gen- 
uine was his sympathy. A single quota- 
tion will perhaps suffice. “He was, in his 
time, I think, the ablest representative, cer- 
tainly among the ablest, of the opinions op- 
He had a delightful and 
original literary quality, which if the lines 
of his life had been cast amid other scenes 
than the tempest of a great Revolution and 
Civil War, might have made him a dreamer 
like Montaigne; and a chivalrous quality 
that might have made him a companion of 
Athos and D’Artagnan.” 


posed to mine. 


Of Judge Jackson he was likewise very 
fond, and it was due to Senator Hoar that 
a Republican President appointed him to 
the Supreme Bench. This is perhaps the 
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strongest tribute that a political opponent 
could pay to another and it is very honor- 
able to Senator Hoar. Although a keen 
partisan, there are not a few occasions on 
which the Senator has gone out of his way 
and his party to do a good turn to a Demo- 
crat. The cases of General Corse and 
Judge Putnam are additional instances. 

The Judge did not live long to enjoy the 
honor, but the act of Senator Hoar was no 
less gracious and Judge Jackson was en- 
tirely worthy of the honor. As Senator 
Hoar says: “Howell E. Jackson had this 
ancient senatorial temperament. He never 
seemed to me to be thinking of either party 
or section or popular opinion, or of the 
opinion of other men; but only of public 
duty.” 

And no less a person than an Attorney 
General said of Mr. Justice Jackson: “He 
was not so much a Senator who had been 
appointed Judge, as a Judge who had 
served for a time as a Senator.” 

The chapters devoted to Mr. Hoar’s ser- 
vice in the Senate from his taking the oath 
of office to the present day contain much 
interesting, even important matter; but 
they do not lend themselves to quotation. 

The Senator would no doubt regard 
these various chapters and his part in them 
as of importance, else he would not have 
written them, and valuable they are. He 
has, however, himself singled out three in- 
cidents in his life work as of special mo- 
ment, and to these the reader’s attention 
may be briefly called. “If,” he says, “on 
looking back, I were to select the things 
which I have done in public life in which 
I take most satisfaction, they would be, 
the speech in the Senate on the Fisheries 
Treaty, July 10, 1888; the letter denouncing 
the A. P. A., a secret, political association, 
organized for the purpose of ostracizing 
our Catholic fellow-citizens, and the numer- 
ous speeches, letters and magazine articles 


against the subjugation of the Philippine 
Islands.” 

The question of the Newfoundland Fish- 
eries is one of peculiarly local interest, but 
it has certainly risen at times to national 
importance. Mr. Hoar does not believe 
that any one argument, “certainly not my 
argument,” he says, “caused the defeat of 
the Fisheries Treaty, negotiated by Mr. 
Joseph Chamberlain and Mr. Bayard during 
Mr. Cleveland’s first administration.” But 
Mr. Hoar does not underestimate the value 
of his argument, of which he says, in his 
outspoken and kindly way: “I discussed the 
subject with great earnestness, going fully 
into the history of the matter, and the 
merits of the Treaty. I think I may say 
without undue vanity that my speech was an 
important and interesting contribution to a 
very creditable chapter of our history.” He 
is not, however, unjust to Mr. Bayard’s mo- 
tives, but he sincerely believed that Mr. 
Bayard was giving away much and getting 
nothing in return. 

His second claim to remembrance is his 
“A, P. A.” letter given in full (vol. II., pp. 
278-293). 

Mr. Hoar is right in singling this out as 
one of his achievements, and it is a great 
pity that this letter is not better known than 
it is; for it is manly from beginning to end 
and shows how keenly a moral question has 
always roused him to the full expression of 
his manhood. 

Mr. Hoar’s third claim to consideration 
is probably his strongest, and one which pos- 
terity is not likely soon to forget. Whether 
we believe in colonial expansion or not, 
there is something pathetic as well as ma- 
jestic in the Senator’s championship of the 
Filipinos, for on this question his voice and 
his vote have not parted company. 

His own party has turned a deaf ear to 
his arguments; the Democratic party has 
hardly dared to rise to the question, and his 
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countrymen, while they have listened to his 
eloquent warnings, have not, it would seem, 
shown any inclination to insist that that 
liberty and self-government won by the 
sword, shall be the peaceful and blessed 
heritage of an alien and inferior people. 
Stripped of argument and rhetoric, his atti- 
tude is simply this: that every nation or peo- 
ple has an inalienable right to govern itself 
in its own way and according to its own 
lights; that our very origin and the 
Declaration of Independence forbid us of 
all people from holding an alien race in 
subjection; that our duty in the light of our 
origin and traditions, is to enable such 
alien people to obtain the blessings of lib- 
erty and self government, not to annex and 
govern them, and that our failure to raise 
ourselves to the full height of this duty will 
eventually and inevitably blunt our own 
moral consciousness and lead us away from 
the primitive ideals for which two genera- 
tions lived and died. To the plea that our 
government is in all probability better than 
any government that the Filipinos would 
or could organize at this time, he would re- 
ply that it is not their government. To 
draw an illustration from British history: 
the supporters of the Stuart pretender 
urged that Hanoverian George spoke only 
German, while the Pretender spoke a per- 
fect English. To this Sir Richard Steele 
gave the unanswerable reply that he did not 
care to be tyrannized over by any man even 
although he spoke the best English in the 
world. 

The Senator’s noble and disinterested at- 
titude has not as yet converted his own 
countrymen, but “Every Filipino,” he in- 
forms us, “is in favor of his policy.” The 
consciousness of this appreciation has con- 
soled him in his loneliness and isolation, 
and he says, in speaking of it: “I would 
rather have the gratitude of the poor peo- 
ple of the Philippine Islands, amid their 








sorrow, and have it true that what I may 
say or do has brought a ray of hope into 
the gloomy caverns in which the oppressed 
peoples of Asia dwell, than to receive a 
Ducal Corontt from every monarch in Eu- 
rope, or command the applause of listening 
Senates and read my history in a nation’s 
eyes.” 

Enough has been said to prove, it is 
hoped, that the Autobiography of Seventy 
Years is a delightful book which throws a 
constant flood of light on its gentle and 
genial author. It is full of deeply interest- 
ing passages; it teems with anecdotes of 
men distinguished in public life, and records 
many and precious observations of manners 
in his early days at home and expressions 
of people and customs in his various jour- 
neys to and wanderings through the old 
home, as he is pleased to call England. 
It also throws light on public affairs in his 
beloved Massachusetts and in the nation at 
large; but it cannot be said, as previously 
stated more than once, to offer much to 
the student of affairs, or to the historian of 
the period of his public activity. It touches 
the surface of many things, but Senator 
Hoar never uncovers the troubled and in- 
ward currents that go to make up our his- 
tory. It is rather a book to make one love 
the man, and the picture it gives of the 
kindly author, his likes, which are many, 
and of his dislikes, which are few; of his 
weaknesses, which are mainly personal and 
somewhat akin to childlike simplicity; of 
the sources of his strength, which are manly 
and pure in every detail, make this record 
a singularly delightful and at times a fasci- 
nating work. It were indeed well for the 
country if every man were like George 
Frisbie Hoar. 


Since the above was written Senator 
Hoar has departed this life, but the reviewer 


has been unwilling to recast th article in 
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the past tense and it therefore appears as 
written. 

His own tribute to Justin Morrill fittingly 
describes the late Senator from Massachu- 
setts and his place in history; for with his 
death “not only a great figure left the Sen- 


The Green Bag. 











ate chamber—the image of the ancient vir- 
tue of New England—but an era in our 
national history came to an end. 

‘He was one of the men that Washington 
would have loved and Washington would 
have leaned upon.” 





POINT OF VIEW. 


By ALBERT W. GAINES, 


Of the Chattanooga, Tennessee, Bar. 


A husband and wife once purchased a fee, 
And invited another to join, 

The deed was made to the vendees three, 
Each paying a third of the coin. 

The land was sold, a profit was made, 
But when they came to divide, 

The third party said, although he had paid 
But a third of the price of the “hide,” 

He would have to insist, on his lawyer’s advice, 
As the law was perfectly plain, 

On having at least one-half of the price, 
And an equal share of the gain. 


He quoted the rule 





exceptions none— 


And the law they couldn’t ignore, 

How baron and feme in law were one, 
And they never could be any more; 

And how they were simply seized per tout, 
And to him it was clear and plain, 
That the only thing that they could do 
Was to cut the estate in twain. 

The baron was mad, but clearly saw 
That nothing else could be done, 

So he roundly swore at the Common Law 
For making a pair but one. 

But the other one says the law is a gem, 
As he goeth about in quest 

Of another guileless baron and feme, 
With limitless wealth to invest. 

He indulges himself in a dry little laugh, 
And says, as he slily winks, 

The law that can change a third to a half 
Is a pretty good law, he thinks. 
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THE QUALIFICATIONS OF JURORS 


By Duane Mowry, 


Of the Milwaukee, Wisconsin, Bar. 


HE idea that jurors must be in abject 
ignorance of the facts of the case on 
which they are drawn, in order to be able to 
render an impartial verdict, no longer pre- 
vails in this country. Indeed, it is seriously 
doubted if such persons have the requisite 
qualifications to fit them for legal jury ser- 
vice. Time was, when the modern news- 
paper was unknown and the means of dis- 
seminating intelligence was in a primitive 
state, that few of the facts of important cases 
could, with difficulty, reach the masses. Then 
it was that the rule of ignorance had greater 
force. 

We all know that the early theory of the 
jury system was, that the jurors were neigh- 
bors and friends of the parties litigant, and 
so could supplement, from their own knowl- 
edge, much of the testimony that is now pre- 
sented in the shape of evidence of character. 
Jurors, or compurgatores, as they were then 
termed, were thus, to some intents, witnesses 
as well as judges. But the development of the 
jury system led to the complete separation 
of both these characters. “This,” it has been 
well said, “no doubt, is the perfection of trial 
by jury. Every person that knows anything 
material connected with the case should not 
only give his evidence in open court, but also 
subject to the test of cross-examination.” In 
this way, it is possible to ascertain what are 
the facts, and to discover the fraud and falsity 
of the witnesses. It is true that the jury is 
not likely to be wholly ignorant of the nature 
of the case submitted to them. But the 
more intelligent they are the more apt they 
are to render a verdict, not on what they may 
believe to be the fact of guilt or innocence 
of the accused, but upon the evidence as 
sworn to before them. 

The sentiment in favor of intelligence in 
the jury box is growing in this country. 


Even the defense in capital cases find that 
they do not need to fear intelligence so much 
as bigotry, bias and prejudice. And the latter 
qualities are always present where ignorance 
has full sway. While admitting its preva- 
lence in the past, it does not impress us as 
true today, that in criminal cases “the pos- 
session of intelligence seems to be more and 
more becoming an insuperable disqualifica- 
tion for service as juror from the standpoint 
of the defense-” (Lesser, History of the 
Jury System, pp. 181 and 182.) And the 
tendency of recent legislation is to discour- 
age challenges, except for opinions which 
have been formed and which the juror be- 
lieves unfits him for honest jury service, 
opinions which the proofs would not be apt 
to disturb. In some States, as in Florida and 
Georgia, the statutes require that the person 
selected to serve in the jury box shall be 
well informed and intelligent. In other 
States, as in Illinois and Michigan, in addi- 
tion to the foregoing qualifications, they are 
required to read and write in the English 
language. So in the city of New York, “no 
person shall serve as a juror unless he shall 
be an intelligent man, of sound mind and 
good character, free from legal exception, 
and able to read and write the English under- 
standingly.” (Proffatt, Jury Trial, Sec. 118.) 

Mr. Lesser suggests in a note in his His- 
tory of the Jury System that the excess to 
which exclusion from jury service on the 
ground of bias or pre-conceived opinions is 
carried, may in some measure be remedied 
by reénacting elsewhere Section 189 of the 
Oregon Code, which provides that although 
a person summoned to act as a juror “has 
formed or expressed an opinion upon the 
merits of the case, from what he may have 
read or heard, such opinion of itself shall 
not be sufficient to sustain the challenge (to 
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his competency); but the court must be satis- 
fied from the circumstances that the juror 
cannot disregard such opinion and try the 
issue impartially.” (Lesser, History of the 
Jury System, note p. 181.) But Mr. Les- 
ser justly observes that “in New York the 
description of the citizen juror is that he 
should be “of fair character, of approved in- 
tegrity, of sound judgment, and well in- 
formed.” But everything depends on the ad- 
ministration of the law; if “the good moral 
character” is as laxly interpreted as the same 
phrase practically is in the naturalization pro- 
ceedings, it affords but little guaranty.” 
(Lesser, History of the Jury System, 
p. 182.) Undoubtedly, a just but rigid rule 
of interpretation is required in order tomake 
these terms of qualification of any practical 
value in the administration of justice. 

It is but a slight digression irom what has 
already been said to the case of Jefferson 
Davis, who was held a prisoner for so many 
months, charged with treason against the 
general government. What citizen had not 
formed or expressed an opinion as to his 
guilt or innocence? And how was it possi- 
ble to give him a constitutional trial, if this 
was so? Members of Congress recognized 
this condition of affairs, and they began at 
once to propose legislation which should not 
exclude persons from the jury box by reason 
of having formed or expressed an opinion 
upon the statements made in the public jour- 
nals, or upon the common history of the 
times. 

It was this 
while legislation was pending in the Con- 
gress, that induced a member of the Su- 
preme Court of the United States to indite 
the following note to a United States sena- 
tor, the manuscript of which is in the writer’s 
possession: 

“T think that experience has shown the 
necessity of a modification of the rule in all 
criminal cases, or quasi-criminal (cases), and 


condition of matters, 


| 
| 
| 
| 
| 


that your law should embrace this general 
principle without limiting it to cases of riot, 
or having any relation to the rebellion. 

“Placed on a foundation of principle, it 
would then be more satisfactory as well as 
more easily justified by reason. 

“The immediate publication of the facts 
by the newspapers in all murder cases, by 
which means every intelligent man within the 
vicinage must form an opinion, has rendered 
the old rule productive of more injury than 
benefit in the administration of justice. It is 
now often impossible to get juries at all in 
cases where great crimes are in question. 

“If Congress, then, should take the lead in 
the modification of a general rule, applying 
that modification to all cases in the Federal 
courts, it would be but a proper exercise of 
its preéminence as a legislative body, while 
an attempt to provide a rule for existing 
cases not likely to arise hereafter, would be 
liable to comment not altogether unjust. 


“Yours truly, 
‘Sam. F. MILLER. 


“T fully concur with Mr. Justice Miller. 


“S Jj Fieep. 


“P. S.—Is it necessary to make your bill 
apply to grand juries?” 

Of course, the foregoing views of mem- 
bers of the Supreme Court are in the nature 
of the history of the times to which they re- 
late. But they seem so opportune in con- 
nection with this discussion of the qualifica- 
tion of jurors, and establish the main con- 
tention, that the formation of an opinion of 
any case, in and of itself, is not, and ought 
not to be, any objection to the competency 
of an individual to serve as a juror, that we 
could not resist the opportunity to submit 
them. It is, however, beyond the province 
of this paper to trace the history of the leg- 
islation which has been barely referred to 
in the above note. 
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AN OBLIGING WITNESS. 


By EpGar WHITE. 


DAUGHTER was suing the estate of 
A her deceased parents for services ren- 
dered during the last days of their life. The 
plaintiff had called a very willing witness, 
a Mrs. Rodgers, who claimed to be a life- 
long friend of the old people, and to have 
been with them a great deal of the time. She 
had testified with great fluency to conversa- 
tions with the parents, in which she stated 
they said they “intended that Liza should be 
paid for her work.” 

At the close of the plaintiff's evidence, the 
defense asked the Court to rule that plain- 
tiff had failed to make out a case on which 
to gotothe jury. The lawyers, after having 
the stenographer make a transcript of Mrs. 
Rodger’s evidence, argued the point,*and 
the Court was handed an armload of books 
containing decisions on similar cases, which 
he read. Then he said: 

“Gentlemen, it seems to me the plaintiff 
has failed to make a case by proving a con- 
tract. Now, taking Mrs. Rodger’s evidence, 
she says the old folks told her they intended 
to provide for all their children, and that 
‘Liza should have pay for her work.’ I do 
not think that implies a specific contract 
with Liza any more than the rest of the 
girls. Now, if they said (in the light of these 
Missouri decisions), ‘Liza, you go ahead and 
do this work for us, and we will pay you for 
it,’ the claimant might have a case that would 
entitle her to go to the jury.” 

Plaintiff's attorney: “Mrs.gRodgers did 
say that, your Honor.” 

The Court: “But it nowhere appears in 
this transcript of her evidence.” 


Plaintiff's attorney: “Then the steno- 
grapher failed to get it, for Mrs. Rodgers as- 
sures me she said it, and it is my clear re- 
membrance that she did.” 

The Court permitted the verbose witness, 
who had been a most attentive listener to 
what had transpired since she left the stand, 
It was apparent she was ex- 
tremely willing to make the facts fit the nec- 


to be recalled. 


essities of the case, and the plaintiff’s attor- 
ney had the fullest confidence she would do 
the thing about right. So with a touch of 
exultation and some pomposity he said: 

“Mrs. Rodgers, it seems the stenographer 
missed an important part of your evidence. 
Please clearly repeat what the old people 
said in regard to telling Liza to go to work 
and paying her for it.” 

“Well, sir,” said the witness, as she scorn- 
fully eyed the stenographer, preparatory to 
annihilating him, “they said to me that day: 
‘In the light of these Missouri decisions, - 
Liza, you go ahead and do this work for us 
and we will pay you for it.’ And more than 
that” 

Plaintiff’s attorney, in disgust: “Never 
We will excuse you.” 





mind, that’s enough. 

The Court, dryly: “There’s nothing like 
old people citing decisions when they make 
contracts with their children. I suppose they 
kept ’em handy, on the shelf alongside the 
beeswax, candles, yarn, balls, etc. This wit- 
ness has an excellent memory and”— 

Plaintiff’s attorney: “O, well, find for the 
defendant, your Honor, but don’t rub it in 
on us.” 











724 The Green Bag. 





























LORD BROUGHAM. 

















YIIM 


The Judicial History of Individual Liberty. 








THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


XI. 


By VAN VECHTEN VEEDER, 
Of the New York Bar. 


The reprehensible activities of Attorney- 
General Gibbs, in the second decade of the 
century, in attempting to suppress public 
criticism by means of criminal informations, 
may now be illustrated by some important 
trials during the years 1810 and 1811. 

One of the most celebrated of these cases 
was that of Lambert and Perry, printer 
and proprietor respectively of the Morning 
Chronicle, for an alleged libel on the person 
and government of the king (31 St. Tr. 335)- 
In the Morning Chronicle of October 2, 1809, 
at the end of a political article animadvert- 
ing upon the accession of the Grenville party 
to the cabinet, this paragraph appeared: 
“What a crowd of blessings rush upon one’s 
mind, that might be bestowed upon the 
country in the event of a total change of 
system! Qf all the monarchs, indeed, since 
the Revolution, the successor of George III. 
will have the finest opportunity of becoming 
nobly popular.” For this short passage, ex- 
tracted from a long leader, Lambert and 
Perry were brought to trial before Lord El- 
lenborough on a charge of criminal libel. 
The information charged that the passage 
tended to alienate and destroy the affections 
of the people towards their sovereign, and 
tc: bring his person and government into 
discredit. The prosecution was really based 
upon the second sentence of the passage, 
which, Attorney-General Gibbs contended, 
“fixed the era for the enjoyment of these 
blessings to be the death of his present 
majesty.” “It stirs up and influences the 
minds of the people against the king’s per- 
son, and is, in other words (joining the two 
parts of the sentence together) neither more 
nor less than this, that a total change of sys- 
tem would bestow a crowd of blessings on 


the country; but this is not to be expected 
except by the removal of his present 
majesty.” It is difficult to understand why 
upon such a theory, the defendants were not 
charged with treason. In view of the fact 
that his usual counsel, Jekyll, was solicitor 
general to the Prince of Wales, Perry de- 
fended himself and his co-defendant. He 
demonstrated with great ability the injustice 
of this attempt to distort fair comment and 
criticism into a personal libel. Lord Ellen- 
borough's charge to the jury marks an 
epoch in State prosecutions for libel. He 
admitted that it might fairly be claimed that 
the portions selected should be taken in con- 
nection with the whole article, and left it to 
the jury to say whether “upon the fair con- 
struction of these words the writer meant to 
calumniate the person and character of the 
sovereign.” “If,” he added, “you don't see 
that it means distinctly and fairly to impute 
any maladministrations to his majesty, or to 
those acting under him, but is at all recon- 
cilable to imputing only an erroneous view 
of public administration, | am not prepared 
to say that it is a libel.” “The greatest of 
monarchs who have sat on the thrones of 
Europe, and who have been the promoters 
of the greatest blessings to their country in 
some respects, and who have contemplated 
its welfare with the greatest solicitude, have 
had their errors; but can a statement of that 
be considered disparaging them?” The effect 
of this charge was, therefore, that while 
moral blame must not be imputed to the 
king, it is not libellous to suggest that his 
measures may be mistaken. That such a 
judge as Ellenborough should make this 
concession is a striking illustration of the 
advance that had been made in freedom of 
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speech. The jury immediately returned a 
verdict of not guilty, and this vicious at- 
tempt to distort a political criticism into a 
personal libel was frustrated. 

The 
Cobbett, 
criticisms of the barbarous severity of the 


contemporaneous prosecutions of 


Hunt and Drakard arose out of 
military punishments of the time, and the 
employment of German troops in suppres- 
In 
June, 1809, there was a mutiny among the 
soldiers at Ely, for which five of the ring- 
the 
- legion, received five hundred lashes each by 
Cobbett seized the oc- 


sing outbreaks among native soldiers. 


leaders, under a guard of German 
way of punishment. 
sion to inveigh against foreign mercenaries 
and military flogging; he contrasted the 
barbarities of English military discipline 
with that by which Napoleon maintained his 
armies. the Political 


Register he was convicted of a libel on the 


For this article in 
German legion, sentenced to two years’ im- 
prisonment, and fined one thousand pounds, 
(31 St. Tr. 820). The printer of his paper 
and two persons who had sold it were also 
punished, 

Attorney-General Gibb’s speech in prose- 
cution of Cobbett was made the subject of a 
savage attack by John and Leigh Hunt in 
the Examiner. A long series of instances of 
barbarous military punishments were col- 
com- 

The 


various sources, and 


language. 


lected from 


mented upon in violent 
Hunts were immediately brought to trial 
before Lord Ellenborough (31 St. Tr. 367). 
They were ably and energetically defended 
by Brougham, who rested the defense upon 
the intention of the writers. “If that,” he 
claimed, “has apparently been good, or 
whether laudable or not, it has been inno- 
cent—if it has been innocent and not blame- 
worthy—-then whatever you may think of 
the opinion, you must acquit those who pub- 
lished it.” To show the innocency of their 
intentions, defending lan- 


without their 


guage, Brougham read the published opin- 
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ions of military men of high repute—Stew- 


art and Abercrombie among  others— 
against the prevailing system of life service 
and the barbarity of the lash as a punish- 
ment. He showed that almost every gen- 
eral officer of the army had expressed aver- 
sion to corporal punishment. If such au- 
thorities, he argued, could advance these 
opinions without its being imputed to them 
that their object was to disgust the English 
soldier with his service and sow dissention 
in the ranks, why should the same right be 
the Lord Ellen- 


Lorough, in his charge to the jury, said 


denied to defendants? 
there was a plain distinction between such a 
fair and honest discussion by men capable 
of giving an opinion, and such an article as 
the one in question, the mere form of which, 
to sav nothing of the language used, ex- 
c.uded it from such a comparison. Though 
Ellenborough told the jury that in his opin- 
ion the article had been published with the 
intention imputed by the information, they 
acquitted both defendants. 

A country editor named Drakard, who 
had reprinted the article from the Examiner, 
with some additions of his own, was not so 
fortunate. On his trial before Baron Wood, 
at Lincoln, Brougham again defended with 
the same arguments that he had used in the 
former case; but Drakard was found guilty. 
In the Hunts’ case Lord Ellenborough had 
conceded “it is competent for all the sub- 
jects of his majesty freely but temperately 
to discuss through the medium of the press 
every question connected with public 
policy.” But in Drakard’s case Baron Wood 
maintained a different doctrine. “It is said 
that we have a right to discuss the acts of 
cur legislature. This would be a large per- 
mission indeed. Is there, gentleman, to be 
a power in the people to counteract the acts 
of the Parliament? And is the libeller to 
come and make the people dissatisfied with 


the government under which he lives? This 























aseena 


is not to be permitted in any man—it is un- 
constitutional and seditious.” 

During the next twenty years the only 
notable State prosecutions for libel were 
those against Burdett, in 1820, and Williams, 
in 1822. 

Sir Francis Burdett was an aristocrat who 
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length he found that some of his associates 
were bent upon revolution rather than re- 
form, he withdrew his support, and was re- 
garded by the advanced radicals, before his 
The libel for which 
he was prosecuted was a long letter to the 
electors of Westminster, which he had pub- 


death, as a renegade. 








bs 











BARON 


had imbibed the spirit of the French repub- 
licans. Entering Parliament in 1796 he soon 
became an active critic of the government, 
and a versatile, if somewhat violent, advo- 
cate of free speech. Although looked upon 
as a radical and a visionary, he lived to see 
most of the reforms which he had advocated 


adopted by the government. When at 


| 


WOOD. 


lished in a London newspaper, denouncing 
in severe terms the action of the authorities 
in connection with the “Peterloo Massacre” 
at Manchester. “Will the gentlemen of 
England,” he said, “support or wink at such 
proceedings—they never can stand tamely 
by as lookers on while bloody heroes rip 
open their mother’s womb; they must join 
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the general voice loudly demanding justice 
and redress, and head public meetings 
throughout the United Kingdom to put a 
stop in its commencement to a reign of ter- 
ror and of blood, and ensure legal redress to 
the widows and orphans—mutilated victims 
of this unparalleled and barbarous outrage.” 
He then proposed a meeting in West- 
minster for that purpose, adding, “whether 
the penalty of our meeting will be death by 
military execution | know not; but this | 
know, a man can die but once, and never 
better than in vindicating the laws and liber- 
ties of his country.” Then, professing to 
doubt whether what he had written was li- 
bellous, he quoted the well-known incident 
of the soldiers on Hounslow Heath cheer- 
ing the news of the acquittal of the seven 
bishops, and coneluded with an attack upon 
military punishments. “Our duty is to meet; 
and England expects every man to do his 
duty.” 

Doubtful of a conviction in 
where the libel had been published, the gov- 


London, 


ernment laid the indictment in the county of 
Leicester, where, their evidence tended to 
show, the letter to the newspaper had been 
posted by Burdett. At the trial Best held 
this sufficient proof of publication in Leices- 
ter, citing the ruling in Justice Johnson’s 
case. Burdett was defended by Denman; 
he also addressed the jury in his own be- 
half, severely censuring the device of the 
government and the system of cv officio in- 
formations. With respect to the expressions 
used, he declared that if Locke had written 
his work on Government a few vears earlier 
it would have been proscribed as a wicked 
aud seditious libel. Best charged the jury 
in unmistakable terms, asserting that “more 
poisonous ingredients were never con- 
dcensed on paper.” The jury immediately re- 
turned a verdict of guilty. A motion was 
made for a new trial on Best’s rulings, and 
the ergrments of counsel and opinion of t')> 
court (Abbott. 


savlevy, Holroyd and Best) 
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on this motion constitute the most elaborate 
inquiry into the law of libel to be found in 
the books. The majority of the court, Bayley 
alone dissenting, sustained the ruling of the 
trial judge with respect to the publication in 
Leicester. The whole court agreed that the 
intention of a document is to be collected 
from the document itself, unless explained 
by the mode of publication, or other 
circumstances; that if the contents of a 
paper are likely to excite sedition, the writer 
must be presumed to have intended that 
which his act was likely to produce, and if 
the jury found such to be the fact, it was a 
libel (1 St. Tr. N.S. 1). 

The celebrated prosecution of John Am- 
brose Williams for a libel on the clergy of 
Durham (1 St. Tr. N. S. 1291) is one of 
the most interesting of the modern trials. 
It arose out of the conflict 
of opinion over the proceedings against 
Upon the Queen's death 


violent 


Queen Caroline. 
the church bells in Durham had not been 
tolled, and the failure to observe this cus- 
tomary sign of mourning prompted Wil- 
lams to publish in the Durham Chronicle a 
savage attack upon the clergy of that place. 
Its tenor may be gathered from the follow- 
ing passage: “We know not whether any or- 
ders were issued to prevent this customary 
sign of mourning; but the omission plainly 
indicates the kind of spirit which predomi- 
nates among our clergy. Yet these men 
profess to be followers of Jesus Christ, to 
walk in his footsteps, to teach his precepts, 
to inculcate his spirit, to promote harmony, 
charity and Christian love! Out upon such 
lLypocricy! It is such conduct which ren- 
ders the very name of our established clergy 
odious till it stinks in the nostrils; that 
makes our churches look like deserted sep- 
ulchres, rather than temples of the living 
God; that raises up conventicles in every 
corner, and increases the brood of wild 
fanatics and enthusiasts; that causes our 
beneficed dignitaries to be regarded as 




















. . . Sensible 
of the decline of their spiritual and moral 
influence, they cling to temporal power, and 
lose in their officiousness in political matters 


usurpers of their possessions. 


even the semblance of the character of min- 
isters of religion.” For this publication 
Williams was brought to trial before Baron 


Wood and a special jury in August, 1822. 
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published for the purpose of bringing into 
hatred and contempt any of the establish- 
ments of the country, it is a libel and ought 
to be punished, and if this were not so, this 
liberty of the press, as it is called, might pull 
down all our institutions.” The defendant 
was found guilty, but he was never called up 
for judgment. 





SIR FRANCIS BURDETT. 


Scarlett and Tindal prosecuted; Brougham 
and Alderson defended. This cause enlisted 
Brougham’s warmest feelings; his speech 
for Williams is a masterpiece of invective. 
Baron Wood charged the jury in his usual 
style. “I have no difficulty in telling you,” 
he said, “that when anything is printed and 








Two other contemporary prosecutions for 
libel on the sovereign may be noticed. In 
1823 Harvey and Chapman, publisher and 
proprietor respectively of the Sunday Times, 
were tried and convicted for publishing an 
article intimating that George IV. was in- 


sane (2 St. Tr., N. S. 1). The defendants, 
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who were defended by Brougham and Den- 
man, admitted that the imputation was un- 
true, but defended upon the ground that it 
was founded upon rumors generally believed, 
which the defendants did not know to be 
false, and was made in respectful language, 
without malicious intention, on a matter of 
great public concern. But Lord Chief Jus- 
tice Abbott charged the jury that to write 
and publish falsely of any person that he is 


tion tending to disturb the minds of living 
individuals and to bring them into contempt 
and disgrace by reflecting upon persons who 
were dead, was unlawful. Although ably de- 
fended by Scarlett, Hunt was convicted and 
fined one hundred pounds (2 St. Tr. N. S., 
69.) 

In the domain of libel, we have illustra- 
tions of the Chartist movement in the cases 
of Carlile and Cobbett, in 1831, and of How- 





RICHARD CARLILE. 


insane is a crime, and that, in his opinion, 
the article was a criminal libel. 

In 1822 John Hunt was prosecuted for 
publishing Byron’s “Vision of Judgment,” 
which was held to be a seditious libel on the 
late king, George III., and calculated to de- 
fame him, to disturb and disquiet his de- 
scendants, and to bring them into public 
scandal, disgrace and contempt. Lord 
Chief Justice Abbott charged that a publica- 


ell, Collins, Stephens and others, in 1839. 

Richard Carlile was prosecuted for an ad- 
dress to the insurgent agricultural laborers, 
in which he denied that they were incendi- 
aries, and asserted that even if they were 
guilty of burning farm produce they had 
more just cause for it than any king ever 
had for levying war. After reflecting upon 
the unsatisfactory condition of the laboring 
classes and the government’s inaction in the 














Vitns 
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matter, Carlile continued: “The more tame 
you have grown the more you have been op- 
pressed and despised, the more you have 
been trampled on; and it is only now that 
you begin to display physical as well as your 
moral strength that your cruel tyrants treat 
with you and offer terms of pacification. 
Your demands have been so far moderate 
and just, and any attempt to stifle them will 
be so wicked as to justify your resistance, 
even to death and to life for life.” Carlile 
defended himself well, but the jury found 
him guilty of seditious libel (2 St. Tr. N. 
S., 459). 

Cobbett was prosecuted in the same year 
for a similar publication in the Political 
Register with reference to the fires and the 
destruction of threshing machines in Hamp- 
shire and Wiltshire. He was tried before 
Lord Chief Justice Abbott, with Denman as 
prosecutor. Cobbett defended himself with 
great ability and with even more than his 
customary virulence. In a speech of four 
and a half hours’ duration he flayed the gov- 
ernment without restraint. After fifteen 
hours’ deliberation the jury were unable to 
agree, and the prosecution was dropped 
(2 St. Tr. N. S., 769). 

In the trials of Howell, Collins, Lovett 
and others, for publications censuring in in- 
flammatory language the action of the mili- 





tia in dispersing a meeting at Birmingham, 
the law of seditious libel was formulated ac- 
cording to modern conceptions by such 
judges as Alderson and Littledale. Noth- 
ing short of direct incitement to disorder 
and violence is seditious libel (3 St. Tr. N. 
S, 1149, et seq.) 

From about 1840 the freedom of the press 
and of public discussion may be said to have 
been completely established. The remain- 
ing anomalies of the law of criminal libel 
were gradually removed by legislation. By 
Lord Campbell’s Libel Act of 1843, a de- 
fendant charged with criminal libel was al- 
lowed to plead in defense that his words 
were true and published with good motives; 
and Lord Mansfield’s doctrine with respect 
to the criminal liability of a publisher for 
the unauthorized acts of his servants was al- 
tered by allowing the defendant in all cases 
to prove that such publication was made 
without his authority, consent or knowl- 
edge, in the exercise of due care on his 
part. The policy of repression has at length 
been discredited and discarded, and State 
prosecutions for political libel are now prac- 
tically as much a thing of the past as the 
censorship itself. The modern doctrine was 
distinctly formulated in Reg. v- Sullivan, 11 
Cox Crim. Cas. 195. 


THE Enp. 
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THE FREEDOM OF THE CITY. 


By Joun E. Macy, 


Of the Boston Bar. 


MONG the memorials of antiquity 
abundant in American municipal insti- 
tutions, is the very instructive and very in- 
teresting custom of tendering to distin- 
guished visitors “the Freedom of the City.” 
The ceremony is frequent. A recent occa- 
sion of it was the visit, in 1902, of Prince 
Henry of New York Citv. 
Among the many notable instances of it 


Prussia to 


in England, is that of the visit of General 
Grant to London. Minor examples in both 
England and America are innumerable. 

But few Americans who have not pur- 
sued special lines of reading, comprehend 
the purport of such a courtesy. I have 
found many who connect it vaguely with 
some kind of gracious license to be at home, 
and at large, throughout the city—a per- 
mission similar to that given to prisoners 
who have the liberty of the jail yard. A 
Boston newspaper of highest standing re- 
cently represented the Collector of U. S. 
Customs in Boston as tendering to Lord 
Denbigh the Freedom of the Port. The 
attempts of another Boston paper, upon 
the occasion of Prince Henry’s visit to New 
York, to define the practice by reference 
to ancient Greece and Rome, are quite 
equal in absurdity. 

The custom is traceable to the most re- 
mote period of English history, to the be- 
ginning of the English people. It is a 
heritage from the sturdy “freemen” of the 
north countries of Europe, who were the 
progenitors of the Anglo-Saxon race. When 
history first regards those primitive Teuton 
tribes, they dwelt on the Baltic 
which 
were 


shores 


in little communities, were com- 


posed of those who bound _ to- 
gether by bonds of blood and similar ties. 


Of each settlement, the rude huts clustered 





about a large homestead, or several of 
them, within which its leaders, the “eorls,” 
resided. The cluster was surrounded by a 
ditch or a hedge, called a tun (town), and by 
a wide strip of cleared land. No stranger 
might cross the open space, but he must 
blow a horn, or give other sign that he 
came openly and peaceably; for, if he were 
taken to come by stealth or otherwise than 
openly and peaceably, he would at once be 
killed. 

The inmates were not, in civil standing, 
equal. A large number, consisting perhaps 
of men taken in battle and descendants of 
conquered tribes who had formerly inhab- 
ited the region, were abject slaves; many 
others, though they were superior to mere 
slaves, did not possess the liberties of full 
Freedom was the state of that 
band of independent, “freenecked,” men, 


freedom. 


who owned no superior, no master; and 
who, in proud equality, ruled, defended, and 
supported the settlement. Their freedom, 
the freedom of their community, was that 
exemption from all servitude which they 
enjoyed, and the privileges to which they 
held themselves entitled by virtue thereof. 
Only the freeman bore shield and spear, 
partook in depredatory excursions, joined 
the great war-host of the aggregate tribes; 
or assembled in council, or shared the fields 
and meadows for agriculture; for the land 
was not held by individual ownership, but 
was divided into strips, which were annu- 
ally allotted for tillage. 

Beneath a sacred tree the village-moots 
convened. There the freemen met together 
and deliberated upon common affairs, ap- 


portioned land, ordained rules, declared jus- 
tice according to the customs of their fath- 
evs, as the elder men, “ealdermen,” (alder- 
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men) expounded them. There they also per- 
formed the ceremony of admitting a new 
member to their privileges, their freedom. 
Strangers who came to their village met 
with various receptions. Marauders and 
the unfree of other tribes were probably 
held in servitude; others, who had no claim 
to special respect, remained in the depen- 
dent class. But now and then one sought 
to be received who, because of kinship or 
other qualifications, was to be more favored. 
If the assembled freemen willed it so, he 
was admitted into their freedom; and under 
the great tree, with shield and spear clash- 
ing approval, was conferred upon him the 
freedom of the community. 

After these hardy warriors had conquered 
and settled Britain, the independent groups 
grew and united into a nation; but the 
customs of the homeland were the general 
The 
rise of kings and nobles, however, stirred 
this simplicity to confusion. 


basis of their municipal organization. 


Most villages 
and rural townships (tun-scipes) became 
subject to the nobles, as well as mediately 
to the king, though they clung to the rem- 
nants of their primal usages. But a class 
of larger towns retained, in some measure, 
a constitution and local government. These 
were the boroughs—the fortified strong- 
holds and the commercial and political cen- 
tres of the country. They remained free 
of feudal subjection; they knew no lord but 
Each had its own 


the king. court and 


assembly. Each had a market; and that 
was a great privilege, for, by law, trading 
could be done only in open market, and 
such a market brought much commerce to 
the borough. The borough was a peculiar 
place also in that the king’s peace, the 
sanctity of the king’s own homestead, en- 
veloped it. Because of these characteristics 
it was a privileged town, a free borough; and 
the exemptions and privileges which it en- 


joved entered into and comprised its free- 








dom, and the freedom of its freemen, for 
in them were the liberties of the community 
vested. Admittance to burgherhood was in- 
vestment with the freedom of the borough. 
A burgess was “free of” a certain borough; 
and to be made a burgess was to be “made 
free of” a certain borough. Those boroughs 
which the 
boroughs 


seats of 
but 


were cathedral sites, 


bishops, were not only 
“cities.” 

In later years many additional privileges 
were granted to boroughs and cities by 
charter; and most large towns, not prev- 
iously boroughs, were given privileges by 
charter from 


kings and lords, and so 
became boroughs because they became 
possessed of special privileges. Under 


the Norman and Angevin monarchs, char- 
ters became so various and so extensive 
that almost every borough of importance 
had a_ large, cluster of 
The bur- 


gesses might hold their houses at a fixed 


promiscuous 
special customs and liberties. 


rent, instead of by general feudal service; 
sometimes power to transfer their holdings 
freely was added; or they might take the 
revenues of the court or of the market, 
might elect a bailiff, might be exempt from 
certain interferences of the king's sheriff, 
might be exempt from summons to other 
than their own court. Then they acquired 
the privilege of farming all the revenues 
of the borough; and royal edict often or- 
dained that all the trading of a certain 
region should be done within the borough 
of that region. But even more extensive 
mercantile privileges were bestowed by the 
king. Not only might the burgesses take 
tolls, they might be free of paying tolls, in 
any part of the realm; they might also 
organize themselves into a merchant guild, 
which had power to govern all the trade 
of the borough. All these special privi- 
leges entered into the freedom of the com- 
munity of burgesses or citizens. 

Eventually, by charter, the whole bor- 
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ough—its government, revenues, and 
trade—was granted, in return for a 
fixed annual rent, into the hands of 
its burgesses. Then the freedom of the 


borough, or of the city, was indeed great. 
The burgesses elected their own officers 
and council—mayor, bailiffs, and chief bur- 
gesses—and elected coroners to see that 
the bailiffs dealt justly with rich and poor; 
and through those officers they governed 
their community and its political and com- 
mercial affairs. 

Though the serf class had diminished, 
there was yet a great number of inhabitants 
in each borough or city who were not bur- 
gesses. There were foreigners, strangers, 
women, minors, apprentices, menial ser- 
vants, and those who either could not, or 


desired not, to contribute towards ob- 
taining the charter, or to pay _ fees 


for “suing out their freedom,” as it was 
termed. The body of enfranchised burgesses 
became smaller and smaller in comparison 
with the general inhabitants. Then the gov- 
erning council came more and more to exer- 
cise all the powers of the body of burgesses, 
among which was the power to admit new 
burgesses. Later, charters often 
granted to certain burgesses, as officers 


were 


and council, empowering them to admit 
such as they chose to be freemen of the 
borough. 

The custom of summoning representa- 
tives of a borough to Parliament, and the 
rise of the House of Commons,’ gave to 
membership in the body of burgesses a 
great political value; for the burgesses, or 
their select body, elected those representa- 
Now residence in the borough was 


tives. 


never definitely required for burgess-ship; 
and the practice of admitting non-residents 
soon became quite general, sometimes as an 
honor, sometimes to control the elections. 
So honorary and non-resident freemen be- 
came numerous in English boroughs and 
cities. In the municipal reform of 1835, 
Parliament enacted that honorary freemen 
should not have a freeman’s vote. Since 
that time the freedom of a borough or city 
has often been bestowed upon distinguished 
persons, especially guests, solely as an 
honor. 

The customs and organization of English 
municipalities were transplanted to the 
American colonies. In the early charters 
of New York it is provided that the “Mayor 
Recorder and Alderman for the time being 
shall from time to time and at all times 
hereafter have full Power and Authority 
under the Common Seale to make ffree 
Cittizens of the said Citty and Libertyes 
thereof,” etc. A similar provision is in the 
charter of Penn to Philadelphia, 1701, and 
in the charters of other colonial cities. The 
General Court of the Colony of Plymouth 
ordered “that henceforth such as are ad- 
mitted to bee freemen of this Corporation; 
the deputies of such Townes wher such per- 
sons live shall propound them to the Court 
heing such as have been alsoe approved by 
the freemen in that towne wher such per- 
sons live.” 

Ultimately, in America, residence took 
the place of formal admission; but the 
ancient ceremony of conferring the freedom 
of the city, though it has lost its old sig- 
nificance, is continued, as it is in England, 
as an honor to distinguished persons. 
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THE STUDENT ROWS OF OXFORD, WITH SOME HINTS 
OF THEIR SIGNIFICANCE. 


By Louis C. CornIsH. 


EFORE taking up the several more im- 
portant town and gown riots, we should 
remember that the two contending forces 
were engaged in a life and death struggle. 
The University was fighting out the prob- 
lem of a corporate existence within itself, 
the problem that was involved in its passing 
from a mere gathering of unruly men to a 
property-holding, influence-weilding insti- 
tution, and at the same time it was fighting 
to keep its place within the city walls. 
Meanwhile the Town was bent on making 
ali it could from the University, it granted 
no right to these hundreds of students 
which they did not wrest from it, and at the 
same time it was seeking to preserve its 
ancient liberties entire. With such widely 
divergent interests, serious friction between 
‘Town and Gown was inevitable. 

The first considerable row happened in 
1209. “A most unfortunate and unhappy 
accident fell out at Oxford,” Wood tells us, 
“which was this. A certain clerk, as he 
was recreating himself, killed by chance a 
woman:' which being done, he fled away 
for fear of punishment. But the fact being 
soon spread throughout the Town, the 
Mayor and several Burghers made search 
after him, and having received intel- 
ligence in what Hall he was resident, 
made their repair thither, and finding there 
three other Clerks laid hold on them, and 
though innocent yet cast them into prison. 
After certain days, King John, nogreatlover 
of the Clergy, being then in his Manor of 
Woodstock, commanded the three sd Schol- 
ars to be led out of the Town, and there to 

* Authorities differ as to the cause. Some 
claim the woman was assaulted, eftc., Lyte, p. 16; 


others that she was killed “by a scholar prac- 
tising archery;” Heber L., p. 88. 


be hanged by the neck ‘in contempt of Ec- 
clesiastical liberty.’ Whereupon the Schol- 
ars of the University being much displeased 
at this unworthy act, they, to the number of 
three thousand left Oxford, so that not one 
remained behind, but either went some to 
Cambridge, some to Reading, and others to 
Maydestone in Kent, to make a further pro- 
gress in their studies.” ? 

News of these events was sent to the 
Bishop of Lincoln, and finally to the Pope 
who “did forthwith interdict the Town, that 
is commanded religious Service to cease, 
Church doors to be shut up, none to be bur- 
ied in consecrated ground, none to have the 
Sacrament administered to them, etc.” And 
we can readily believe the old record, which 
adds that “this dispersion of students was a 
great stop to the progress of Literature, 
and the more, because that such that lived 
remote and beyond the seas never returned 
again.” 

But if the University suffered, its troubles 
were as nothing in comparison with the 
punishment inflicted upon the Town. Five 
vears after the riot, in 1214, we have a let- 
ter from the Papal Legate imposing the 
penalties. Half the rent payable for the 
halls occupied by students was remitted for 
ten years, or the halls were to rent for as 
much “as the Clerkes thought fit to pay in 
conscience.” Fifty-two shillings was to be 
paid annually by the Town for the support 
of poor scholars, and every year on St. 
Nicholas’ Day a hundred poor students 
were to be fed. The Town also had to 
pledge itself to furnish the University with 
provisions at a reasonable price. Then fol- 
lowed a condition which struck at the root 


? Wood, Annals, I., p. 82. 
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of the essential liberty of the Town. “If it 
should happen that any Clerk (and all the 
students at this time were clerks) should be 
taken in a fault (that is, arrested), the Com- 
monalty should not deal with him, but cause 
him to be delivered to the Bishop, or the 
Chancellor, to be punished.” An oath to 
keep these provisions was to be taken an- 
nually, and these pledges were to be em- 
bodied in a charter to which the Town must 
affix its seal. “The chiefest of the Burgh- 
ers,” furthermore, “must strip themselves 
of their apparel, and go barefoot with 
scourges in their hands to every Church in 
the Town of Oxford, and there to require 
of the Parish Priest the benefit of Absolu- 
tion by saying the 51st Psalm ‘Have mercy 
on me, O God,’ etc.” And we are told that 
the Burghers “performed this penance in 
every particular, not all in one day, but in 
as many as there were Churches, by taking 
for one day, one Church, so that they, as 
well as others, might dread to do such wick- 
edness again.” 

The Town soon transferred to the Con- 
vent of Eynsham the feast and annual pay- 
ment.' What compensation the Town gave 
to the Convent does not appear. Nor is it 
plain just what bearing these concessions 
by the Town had upon existing conditions. 
It is only certain that the conditions were 
not much improved. In 1227 we find this 
record in Wood’s Annals:* “This year the 
Town of Oxon was taken into the King’s 
hands; but the reason unless some fray with 
the Scholars, I know not.” 

And when we come to the “latter end of 
next year,” 1228, we find that “a dissention 
arose between the Scholars and _ Laics,” 
which was “for a time very fierce, many of 

‘Lyte, p. 21; Hulton, p. 43. “Austey (Num. 
Acad.) describes this as the real foundation of 
the University. Since the Fourteenth Century 


the amount has been paid punctually by the 
Crown.” 


*1., p. 197. 


| 


each party were wounded, and the Inns of 
the Scholars were broken open. For which 
cause the Town was interdicted by the 
Bishop of Lincoln. All lectures and other 
exercises ceased. Which interdict con- 
tinuing a considerable while, the bodies of 
such that then deceased were buried in the 
highways and paths without the Town. At 
length the strikers and abusers of the Clerks 
were sent to Rome,* to be there examined 
and tried by the Pope’s Court.” The goods 
stolen from the Clerks were restored, and 
the Laics gave the University fifty marks to 
be divided among poor students. And “‘it 
was furthermore ordered, that if like matter 
should happen hereafter, the sd _ Laics 
should submit themselves to the abitrement 
of four Masters that were then the chiefest 
in the University, by whose judgment the 
fault should be canonically punished, all 
manner of appeal being laid aside.” * 

In the following year, 1229, a serious 
town and gown row in Paris, which led to 
the temporary dissolution of the University, 
and gave Henry III. the opportunity to in- 
vite foreign students to England, brought 
large numbers of scholars to Oxford. The 
increased importance thus given to the 
University by larger numbers may be seen 
in the succession of royal briefs. In 1231 
the King ordered the Mayor to give the use 
of the town prison to the Chancellor for 
confinement of Clerks, and later the Con- 
stable is ordered to give the use of the 
prison in the Castle for the same purpose.® 
Iu this same year we catch a glimpse of the 
further difficulties of the loosely organized 
University in trying to keep order among 
its motley gathering of students. By another 
royal brief, the Sheriff is directed to expel 
all so-called scholars who were not under a 

“Such a thing would have been impossible a 
century later.” Rashdall, II., 2, p. 393. 

*Wood, I., p. 203. 

*Rashdall, IT., 2, p. 293. 
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regular Master.'' Evidently such a law was 
needed, for the record says that among the 


students were “a company of Varlets, who 
pretended to be Scholars, shuffled them- 
selves in, and did act much villainy in the 
University by thieving, whoring and quar- 
relling.” * 

In 1236 there was further bloodshed, 
peace being restored with difficulty only by 
roval commissioners, nobles and prelates.* 
The University was gaining in self-confi- 
dence, for the Clerks “were grown so stout 
and constant in vindicating one another, 
that nothing that savoured of an effront 
went down with them, but was to the utmost 
avenged.” * 

We have now to turn aside from the con- 
flicts between town and gown to an event 
which all but ended the existence of the 
University, and which shows the fighting 
spirit among the students. Otho, Lord 
Legate of the Pope, was staying at Osney 
Abbey, whither he had come, it is said, in 
the hope of bettering Oxford morals. The 
Scholars called upon him, carrying him 
game for his table, but their appearance of- 
fended the Legate’s Italian servant, who in- 
sulted them and refused them admittance. 
A fight immediately ensued, the Legate’s 
servant was killed, and “the Legate being 
amazed, and jealous lest the same fate 
should befall him, puts on his Canonical 
Cope and locks himself up safe in the Tower 
of the Church,” where he spends the night; 
the students meanwhile calling him names 
and “making diligent search after him.” But 
in the morning he made his escape and, 
“conveying himself over the rivers adjoin- 
ing, soon after came puffing and blowing to 
the King, then with his Court at Abendon 
Abby, five miles from Oxford, and without 

* [bid. 

? Wood, I., p. 206. 

‘Lyte, p. 33. 
‘Hulton, p. 48. 


any demur or patience entering his pres- 
ence, relates to him and the standers-by, as 
well as tears and sighs would permit, the 
great abuses that he had received from the 
Clerks of Oxford.” ® 

The King promptly ordered the Town to 
airest the culprits, sent soldiers to assist the 
Burghers, and it is here that our interest 
lies, for such an opportunity appealed 
strongly to the townsfolk. In their zeal lest 
the wrong doers might escape, they glee- 
fully imprisoned every clerk upon whom 
they could lay hands. Mastersand Scholars 
were huddled into prison with all sorts of 
lawless violence, and all the students who 
could make their escape fled the town. Ex- 
communication and interdict followed from 
the enraged Legate and from the Bishops, 
and even the King showed marked hostility 
toward the University; for a year or more 
all lectures were suspended and many stu- 
dents sought other universities, never to re- 
turn; but penance being done, the bans fin- 
ally were removed and university life once 
more was resumed. 

The University again gained substantial 
privileges from a row with the townsmen in 
1248. A student was pursued and killed by 
the burghers, for what cause does not ap- 
pear, and the University promptly sus- 
pended all lectures and threatened to leave 
the city unless punishment and _ security 
against future trouble should be promised. 
As a result, these changes were made; 
henceforth in cases where students were in- 


volved the Oxford juries were to be made: 


up half of clerks, and the Mayor and Bailiff 
of Oxford on assuming office solemnly were 
to swear to respect the liberties and estab- 
lished customs of the university. This last 
promise was no mere form, for some four 
hundred years later the mayor sought to 
evade taking the oath and was brought to 
terms by the University. 


“Wood, I., p. 223. 
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In 1263 we find that the town, anx- 
ious to maintain neutrality between Henry 
III. and the barons, refused to admit Prince 
Edward. “The Clerks being shut inside the 
Town, and denied a sight of their Prince, 
and their daily and usual sports in Beau- 
mont, came to Smithgate to go out, but one 
of the Baillives being there, flatly denied 
them and bid them begone to their respect- 
ive Inns.- Upon this they returned, and hav- 
ing got axes, sledges and other weapons, as 
also bows and arrows, which they by force 
took from the Fletchers’ shops, came in 
great muititudes and broke the gate open. 

“This being done, the Mayor laid hands 
on and imprisoned them; with which, being 
not contented, albeit the Chancellor desired 
to have them set at liberty, he the sd Mayor 
and the Commonalty of the Town, with ban- 
ners displayed and in order marshalled, in- 
tended to have set up the Scholars to beat, 
and despitefully use them before they were 
aware. But being espied at their appear- 
ance in the High street near to All Saints’ 
Church, a certain Clerk ran and rung the 
Scholars’ bell at St. Mary’s to give notice to 
his fellows, being then generally at dinner; 
and no sooner the bell rang a minute but 
they all left their meat, ran to their bows, 
swords, slings, bills, etc. and gathering to- 
gether in a body fought most courageousiy 
against them, wounded many and made the 
rest fly. 

“In the conclusion the Clerks finding 
none to oppose them, they went about the 
streets, brake up many houses, spoiled and 
took away divers goods, and did what 
pleased them without any opposition. At 
length they went to the house of one of the 
Provosts of the Town, and burnt it to the 
ground. Then to the house of William le 
Espycer, the other Provost, which being sit- 
uated in the Spycery, they brake it up with 


all the Spycery itself from one end to the 
other, and spoiled most of the goods there- 
in, Then did they hasten to the house of the 
Mayor aforesaid, by trade a Vinter, situated 
in the Vintery, which place also they brake 
up, drank as much wine as they could, and 
wasted the rest.” ? 

It is no wonder that “the Burghers began 
to build their houses of stone, and to fortify 
them with tile and slate.” 

As a result of this riot, the University 
might have lost some of its hard earned 
privileges, but this misfortune was averted 
by the political confusion of the times. 
Many students had fled the town. The 
King suspended all lectures and ordered all 
the students to leave the University until 
after the session of Parliament about to be 
held at Oxford. A month later Henry III. 
was a prisoner in the hands of Simon de 
Montfort, who, in the King’s name, com- 
manded the dispersed Scholars to return, 
by mid-summer the University was reés- 
tablished, and the riot and its merits ap- 
pear to have been overlooked in the new 
order of things. 

Later find the 
Northgate disputing the right of the Uni- 
versity to decide cases between scholars 


we King’s Baillive at 


and citizens and, although convicted of per- 
jury, he accused the Masters of robbery, 
imprisoned the Bedells for two days, and 
even laid hands on the Vice Chancellor him- 
self. “This crafty veterano,”’ we are told, 
“did so confront and nose them in relation 
to their liberties, that they seriously vowed 
before Almighty God, that all scholastic ex- 
ercises should cease, their school doors he 
closed, and their books flung away, unless 
*Wood, L., p. 263. 


?To the capture of Northampton, whither 


many of the students fled, and to the suppression 
of its schools, Rashdall attributes “the regrettable 
fact that England possesses no more than two 


Vol. 11., 2, p. 397. 


ancient universities.” 

















he were punished according to his crime.” ? 

For once at least a town official knew 
how to use his power, and his exercise of it 
seems the more justifiable when we note the 
complaints the town at this time was mak- 


ing to the King. The townsmen claimed 


that the Chancellor set free criminals who 
justly had been imprisoned by the Mayor; 
that he ‘appropriated to his own use for- 
feited victuals and fines, exacted heavy bail 
from laymen, and extended the university 
privileges to tailors, barbers and parchment 
makers, who naturally belonged within the 


*Hulton, p. 61. 
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civic jurisdiction. But perhaps the most 
extraordinary grievance mentioned is that 
the town baillives were compelled to take 
oath to observe the privileges of the Uni- 
versity, without the saving clause of alleg- 


iance to the King. 


In 1286 


a royal commission was ap- 
pointed to investigate the conditions, but no 
commission could remove the cause of these 
troubles. The feud was too deep to be done 
away, and we find accounts of continual dis- 
turbances. A clerk and bailiff met in a hand 
to hand fight, and the clerk carried off the 
bailiff’s official mace in triumph. A clerk 
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was rescued by force from the custody of 
the Mayor. Students were beaten to death 
by townsmen, and a trader was killed by 
the students. And further, the students cap- 
tured a beadsman and forced him to pray 
for the souls of several burghers whom they 
intended to kill. 

Matters reached a crisis in 1297, when 
there arose another “grievous Discord be- 
tween the Clerks and Laices.” The inci- 
dents from which it sprang, so trivial in ap- 
pearance, show how inflammable was the 
feeling on both sides. Two servants fell to 
fighting, and “the quarrel was at length 
translated to those that were standers by. 
Toward the end, the Riot did so much in- 
crease that all the Clerks and Laices coming 
out of their houses, each party gathered to- 
gether into a body to fight.” 

“The next day, being Monday and the 
Feast of St. Matthias, the Clerks began to 
gather in a great multitude, which being 
straightway noised among the Laices, they 
ordered that the common Bell of S. Martin's 
should be forthwith rung, and the Cornets 
(ox-horns) to be sounded about the streets.” 

The townspeople now sent into the coun- 
try “for help from the rustics,” while the 
“Rector of the Church of Pychelstorne, and 
many others, came into the Highstreet and 
there with bows and arrows, swords and 
bucklers, slings and stones, set upon all the 
Laics they could meet with, beat, wounded, 
and made them fly. Then they broke up 
their shops and houses and taking thence 
all goods and chattels whatsoever they laid 
hands on, conveyed them away. After this, 
when the sd Rector had shot away all his 
arrows, he with some of his party came to 
the house of one Edward, which they im- 
mediately broke up, entered and took away 
But the sd 


those goods they could see. 
Edward, running up into his solar or upper 
chamber to defend it from being rifled, took 
his bow, and bending it with a strong arm, 





shot the said Rector in the left eve, and 
within an hour he expired.” 

This was the turning point of the battle. 
Now that their leader was dead, the Clerks 
Hed in all directions, while “the Laics with- 
out more ado, fell immediately, as madmen, 
upon them, dispersed them into several 
places, and executed justice upon such that 
had as they conceived evil treated them.” 
“a numberless multitude of country 
of the 
Both of which parties falling with 


Then 
clowns came in to the assistance 
Laics. 
great rigor on the remaining Clerks, there 
happened such a terrible and dismal con- 
flict, as before this time was never known 
in Oxford. Some they killed, multitudes 
they wounded, others they beat and kicked 
Some that fled to the 
Churches for sanctuary and were praying 
at the High Altar, ready with their open 


about the streets. 


breasts to receive the fatal blow, them they 
wounded and dragged out, and caused them 
to accompany those that they had before 
taken, to be driven to prison. Also if any 
of them halted, or made a demur to go, 
they whipped and pricked them forward 
with goads. The Clerks that escaped fled 
from Oxford.” ! 

So the battle ended, but each side ap- 
pealed to the Court. The University peti- 
tioned the King for £1000 damage. 
Town counterclaimed for £3000. The Bish- 


op of Linco!n ex-communicated the Laics, 


The 


royal commissions awarded 200 marks to 
the Scholars, city baillives were removed 
from office, and the burghers were com- 
pelled to swear that all the liberties of the 
University should be observed. 

In 1300 we find * the Universitie and the 
Town much at variance” and the King sent 
a Commission “to bring them into agree- 
ment;” but the Commission accomplished 
no more than its predecessors. 


"Wood, I.. PP. 349-352. 
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The next fifty years are filled with the 
record of similar conflicts; the University 
twice complained to the King “of the 
scarceness of vendibles in Oxford Market, 
and the unreasonable rates that they were 
sold at to the wronging of Scholars, and the 
dispersion of the poorer sort of them;” a 
Scotch student slayed a townsman, “sup- 
posing him to belong to the southern 
party;” the Mayor erected a pillory in a 
new location without the authority of the 
Chancellor, for which the Chancellor 
promptly ex-communicated him; and these 
are only items in long lists of grievances. 

In 1327 Town and Gown joined forces 


‘and helped the people of Abendon to sack 


a monastery. We are told that “twelve of 
the ringleaders were hanged by the neck by 
the King’s Justices.” Probably all those 
executed were Laics. 

In 1333 the University petitioned Parlia- 
ment for exemption from taxes, “being like 
to be troubled and charged by paying tenths 
and fifteenths;”’ but the Town also peti- 
tioned, saying that “forasmuch as the 
Clerks had many houses, they did possess 
half or more of the Town.” The outcome 
of these petitions is not clear. 

The following year, 1334, a number of 


students and masters, “under color of 


some Discord” in the University, “began, . 


renewed, or continued an Academy at 
Stamford, in Lincolnshire. The King or- 
dered them to return, but it required the 
most strenuous exercise of royal authority 
to disperse those masters who persisted in 
lecturing, and as late as 1827 an oath not 
to lecture at Stamford was exacted from all 
candidates for the mastership of Oxford.* 

In 1349 Oxford was swept by a pesti- 
lence, which depopulated the University and 
parts of the Town. All those students who 
were able fled to the country, and many of 
the halls were re-occupied by the townsfolk. 


*Rashdall, II., 2, p. 307. 





Gradually, however, the students returned. - 

In 1354 there took place the last and 
greatest of the Town and Gown rows. The 
brawl began in a tavern. “On Tuesday, 
10th Feb., being the Feast of S Scholastica 
the Virgin, came Walter de Springheuse and 
other Clerks to the Tavern called Swyndle- 
stock, and there calling for wine, John de 
Croydon, the Vinter, brought them some, 
but they disliking it, as it should seem, and 
he avouching it to be good, several snappish 
words passed between them. At length the 
Vinter giving them stubborn and saucy lan- 
guage, they threw the wine and vessel at 
his head. The Vinter therefore receding 
with great passion, and aggravating the 
abuse to those of his family and neighbor- 
hood, several came in, encouraged him not 
to put up the abuse, and withal told him 
they would faithfully stand by him.” Events 
then quickly followed in their usual order. 
The Vinter’s friends, “out of propensed mal- 
ice seeking all occasions of conflict with the 
Scholars, caused the Town Bell at S Mar- 
tin’s to be rung, that the Commonalty might 
be summoned together into a body, which 
being begun they in an instant were in 
arms, some with bows and arrows, others 
with divers sorts of weapons.” The Schol- 
ars, who it is said were without weapons of 
any kind, were shot at and wounded. Then 
the Chancelior appeared, trying “to appease 
the tumult,” but the townsfolk shot at him 
and would have killed him had he not run 
for his life back to gown-land, where he 
ordered St. Mary’s bell to be rung and soon 
was at the head of an army of scholars. The 
battle continued until dark, and—here is the 
extraordinary part of it—not a man on 
either side was killed. 

The next day the battle began about 
noon, no longer bloodless, when a body of 
townsmen broke into the Augustinian Con- 
vent (now Wadham College). Students also 
were wounded and killed on Beaumont 
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Fields, and soon the rival bells of St. Mary’s 
and St. Martin’s again called out all men 
on both sides. The scholars, seeing the rus- 
tics swarming in tried to close the city gates; 
but some two thousand of them gained en- 
trance, carrying the ominous black flag and 
crying, “Slay! Slay! Havock and Havock!” 
Some twenty halls were pillaged, students 
were killed, wounded and mutilated; food 
was plundered, books torn to pieces and the 
houses themselves set on fire. 

On the following day the Chancellor tried 
to save the students by keeping them in 
their Halls, while he himself, under a guard, 
hurried to the King at Woodstock; but 
again the Halls were broken into, Scholars 
were killed in cold blood and their bodies 
were mutilated. 
tacked and the sanctuary of the Church was 


Even the clergy were at- 
disregarded. Fugitives were beaten and 
wounded while clinging to the altar, and to 
the very tabernacle itself. The Friars, for 
the moment forgetting their own bitter feud 
with the University, marched through the 
streets chanting a Litany for peace and car- 
rying the Host, but one scholar was killed 
while clinging to the priest who bore it, and 
the crucifix planted in the midst of the 
rioters with a “procul hinc ite profam’’ was 
dashed to the ground. Finally, the surviv- 
ing scholars fled from the town and no fur- 
ther mischief remained to be done." 

Only the students in Merton College 
dared to stay; their hall was built to serve 
for a fortress as well as for a school, and 
they “locked themselves up within their own 
gates, and spent their time in prayer, and 
composing tragical relations.” 

The Town for more than a year lay under 
an interdict, which was proclaimed from all 
the Churches with bells 
The 


lives were sent to prison (perhaps to Mar- 


and extinguished 


tapers and curses. Mayor and Bail- 


Also Rashdall, IIL., 2, 


*Wood, I., pp. 454-4609. 
p. 450. 
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shalsea,? perhaps to the Tower of London 


where one tradition says they were 
hanged),* and the Sheriff was removed 
Both University and Town 
surrrendered all charters and privileges into 
the King’s hands. 


Somewhat later a general pardon was 


from office. 


published throughout the country for the 
offenses of scholars, an indication that they 
had not been so lamblike as their advocates 
would make them appear; but even then it 
seems they did not hurry back to Oxford, 
for as late as June in 1355, the King sent a 
writ to the University, entreating the Mas- 
ters to resume their lectures.* 

Meanwhile there was no general pardon 
the On the 250 
pounds® had to be raised by the citizens 
and paid to the Chancellor in compensa- 
tion for students’ injuries, and all the booty 
had to be returned. 
joined on the Town an annual penance to 


for Town. contrary, 


Then the Bishop en- 


be performed forever, on every anniver- 
sary of St. Scholasticas’ Day. The Mayor 
and Commonalty were further bound to pay 
the University 100 marks annually if they 
should fail in this observance.* 

The survival of this penance shows the 
English love of unchanging custom, for it 
lasted long after all belief in its meaning 
had been forgotten. 
said that the Mayor was forced to wear a 
halter around his neck when attending these 
ceremonies, but that later it shrank to a 
silken cord. In Elizabeth’s time the service 


In early days, it is 


was dropped, and thereupon the University 


* Lyte, p. 165. Leland’s /ténerarv, Vol. VI., p. 141. 

*From the nature of the penalties paid by the 
city corporation this is extremely unlikely. See 
Hulton, p. 76. 


*Rashdall, II., 


5A sum fully equal to twenty thousand dollars 
of our own money and levied upon a much less 
able community relatively in size and wealth than 
is the modern city of Oxford. 


2, p. 400. 


® Hulton, p. 78. 
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promptly sued the Town for fifteen hun- 
dred marks. The citizens answered that the 
observance “was meant literaily in the bond 
of Masses” for the dead, and that Masses 
were then against the law. But the Queen's 
Council obligingly set at rest their religious 
scruples by changing the Mass into a “ser- 
mon or communion,” at which the usual 
offertory should be taken. As late as 1f00 
the Town was again sued by the University 
for omitting the observance, and the citizens 
were obliged to pay their penance money. 
In 1825 the Town humbly petitioned the 
University for absolution, and the gown was 
pleased graciously to substitute for the ser- 
vice and payment an annual oath from the 
Town corporation that they would observe 
the privileges of the University. This was 
continued down to 1854, when the citizens 
ceased to do penance for the sins of their 
forefathers—in which no doubt the scholars 
were equally guilty—some five hundred 
years before.’ 

What really concerns us, however, is the 
immediate result of the riot of 1354, com- 
monly known as “the great slaughter,” or 
as “the massacre of St. Scholasticas’ Day.” 
It appears that no punishment was meted 
out to the actual criminals, and no attempt 
was made to bring them to justice. In- 
deed, any personal responsibility is not con- 
sidered. The Town and the Gown stand as 
corporations to be fined or reimbursed. The 
Gown was pardoned at once, perhaps be- 
cause the students had fled to the four 
winds, and no other course than pardon was 
possible; but pardon was not enough to 
bring the students together again. Some- 
thing further was needed. So the King lav- 
ished praise on the University, more prec- 
ious to the Court than gold and jewels, and, 
together with the Archbishop of Canter- 
bury, he sought in every way to bring the 


*Hulton, n. 78. Rashdall, II., 2, p. 408. 





scattered scholars back to Oxford. Mean- 
while the Town possessed property and 
privileges within the reach of the Court, 
and in a new Charter the King took away 
their ancient liberties and passed them over 
to the University. “Though the Clerks or 
Scholars were worsted by the Townsmen” 
in the battle itself, says Anthony Wood, 
“yet it proved at. length a glorious day, for 
the privileges of the Townsmen were laid 
at stake, and worthily forfeited to the King, 
and by him bestowed for the most part on 
the University.” ” 

With this change of authority ended the 
long conflict between Town and Gown. It 
is true that discord showed itself in unim- 
portant brawls from time to time. In 1364 
“there was some controversy . between 
Clerks and Laics,” and in 1380 there were 
“great disorders in University and Town, 
burning of divers houses, committing of 
thefts, robbing and killing of men in streets 
and public places, great excess in apparel,” 
and the like. There were faction fights and 
“national” rows among the students, con- 
tentions between the lawyers and _ physi- 
cians within the University and conten- 
tions hetween the University and the Town 
Corporation over the rights in the Market, 
already referred to; there were struggles 
on the part of certain “godless folk” to gain 
possession of college lands and struggles on 
the part of the colleges to get all they could 
and keep all they had; there were commis- 
sions and royal visitations and frequent pes- 
tiiences which scattered the students to all 
parts of the three Kingdoms, leaving Ox- 
ford desolate for months together; but the 
rival bells of St. Mary's and St. Martin’s n> 
longer called Gown and Town to battle, for 
the contention was over, and the Gown had 
won. 


2 Wood, L., p. 456. 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


VEE. 


Questions Relating to Contraband of War. 


By Amos S. HErsHEy, 
Associate Professor of European History and Politics, Indiana University. 


I the last issue of THE GREEN Bac it was 

stated that the most important questions 
arising from the seizure of neutral vessels 
by Russian crusiers—vis., those connected 
with the great subject of contraband— 
would be reserved for a separate discussion 
in our next paper. This pledge we shall 
now attempt to fulfil. 

The Russo-Japanese war promises to 
mark an important epoch in the history of 
neutral rights and obligations, more par- 
ticularly in definitely establishing the rights 
of neutral commerce in respect to articles 
ancipitis usus (double or dual use), and in ex- 
tending the duties of neutral Governments 
in respect to the use of neutral ports by bel- 
ligerent armed vessels." 

On February 10, 1904, Japan published 
the following list of contraband articles 
which are divided into two classes corres- 
ponding to the English and American divi- 
sion into absolute and conditional contra- 
band:—(1.) “Military weapons, amnunition, 
explosives, and materials including lead, salt- 
petre, sulphur, efc., and machinery for mak- 
ing them, uniforms, naval and mititary, mili- 
tary accoutrements, armour-plated machin- 
ery and materials for construction or equip- 
ment of ships of war, and all other goods 
which, though not coming under this list, 
are intended solely for use in war. Above- 
mentioned articles will be regarded as contra- 
band of war when passing through or destined 
for enemy's army, navy or territory. (2.) Pro- 


‘This subject will be discussed in the next issue 
of THE GREEN Bac. 





visions, drinks, horses, harness, fodder, vehi- 
cles, coal, timber, coins, gold and silver bul- 
lion, and materials for construction of tele- 
graphs, telephones and railways. Above- 
mentioned articles will be regarded as contra- 
band of war when destined for enemy’s army 
or navy, or in such cases where, being goods ar- 
riving at enemy’s territory, there is reason to 
believe they are intended for use of enemy’s 
army or navy.” ? 

It will be seen from the above list that 
Japan recognizes the English and American 
doctrine of Conditional and Occasional 
Contraband, so vigorously and (so it seems 


*For this list which, so far as I am aware, has 
not been reprinted by any American newspaper, 
see London Times (weekly ed.) for February 26, 
1904. Cf. list published in Appendix VII. of Taka- 
hashi’s Cases on International Law During the 
Chino-Japanese War. See also lists found in the 
Manual of Naval Prize Law (p. 20), drawn up by 
Professor Holland of Oxford in 1888 for the use 
of the British Admiralty, and Art. 19 of the 
Instructions to Blockading Vessels and Cruisers, is- 
sued by the United States Government on June 
20, 1898. (See Appendix III. in Snow’s Inter- 
national Law. The list given in the Instructions 
has also been incorporated into Stockton’s Naval 
War Code.) These lists, which are those of the 
leading modern maritime nations who have the 
power to enforce their decrees, may be consid- 
ered as the most authoritative. One looks in 
vain for agreement or consistency in treaties and 
amongst the authorities or publicists; but it is 
certainly fortunate that the leading maritime na- 
tions of the world (excepting France and Ger- 
many, perhaps), are in substantial agreement in 
regard to the question as to what articles may 
be dealt with as contraband of war. France can 
scarcely be cited any longer as favoring the re- 
striction of contraband to arms and ammunition 
since her attempt to make rice absolute contra- 
band in 1885. In 1870 Germany remonstrated 
strongly with the English Government for per- 
mitting the export of coal to France. 
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to the writer) vainly denied or denounced 
by many Continental publicists.* 


‘The English and American doctrine of condi- 
tional or occasional (sometimes also called acci- 
dental) contraband is based upon the Grotian di- 
vision of commodities into three classes: (1) Ar- 
ticles of direct and immediate use in war, such 
as arms and ammunition which are always con- 
traband when they have a belligerent destination; 
(2) things absolutely useless in warfare, such as 
millinery and pianos, which are never contraband 
under any circumstances; (3) res ancipitis usus— 
things of double or dual use, 7. e., equally useful 
in war or peace, such as coal, horses, provisions, 
cloth, etc. It is to this latter class that the Eng- 
lish and American doctrine of conditional or oc- 
casional contraband has been applied, i. e., they 
are only to be considered contraband, and, there- 
fore, as subject to preémption or confiscation, 
when destined to a port under blockade, a place 
besieged, or when clearly intended for the direct 
and immediate use of the army or navy of one of 
the belligerents. In any case, whether in the case 
of absolute or conditional contraband, a belliger- 
ent destination, either immediate or ultimate, is 
essential. It need not necessarily be a belliger- 
ent port. (See The Commercen, 1 Wheaton Rep. 
382.) For leading cases on the doctrine of con- 
ditional or occasional contraband, see The Staat 
Embden, 1798, 1C. Robinson, 26 (masts); The En- 
draught, 1798, 1C. Rob. 22 (timber); The Jonge 
Margaretha, 1799, 1C. Rob. 189 (cheese); The Jonge 
Tobias, 1799, 1C. Rob. 329 (tar); The Sarah Chris- 
tina, 1799, 1C. Rob. 237, 241 (tar and pitch); The 
Ringende Jacob, 1798, 3C. Rob. 86 (hemp and iron 
bars); The Neptunus, 1800, 3C. Rob. 108 (sail- 
cloth); The Commercen, 1816, 1 Wheaton 382 (pro- 
visions), and The Peterhoff, 1866, 5 Wallace 28, 58. 

The doctrine of conditional or occasional con- 
traband is strongly opposed or denounced by 
many Continental publicists. Hautefeuille 
(Droits des Neutres, Tit.. VETl., sect. Il, 3), who 
relies upon an imaginary Joi primitive to prove his 
case, claims that contraband is confined to arms 
and munitions of war or to articles expressly and 
uniquely destined for warlike use. (See also his 
Histoire du Droit Maritime International p. 433.) 
Ortolan (Dip. de la Mer, II., pp. 190f) is of the 
“opinion of those who think that the freedom of 
neutral commerce ought to furnish the general 
principle, to which only such restrictions should 
be applied as are an immediate and necessary 
consequence of the state of war between the bel- 
ligerents;” but he is willing, by way of exception, 
to make certain concessions to belligerents, “in 
view of some special circumstances . affecting 
their military operations.” Kliiber (§288) also 
admits the existence of doubtful cases which 
must be governed by surrounding circumstances. 
Bluntschli (§805) admits that such objects as 
“clothing, money, horses, timber for naval con- 
struction, sail-cloth, iron plates, engines, coal, 
and merchant vessels” (he does not include food- 
stuffs in this list) may “exceptionally be regarded 
as contraband of war expressly sanctioned by 
treaty, or if, in a particu’ar case, it can be 





Russia, on the other hand, published on 
February 28, 1904, an extensive list of con- 
traband in which the distinction between ar- 


shown that they are destined to be used in an 
existing war, and that they are carried to one of 
the belligerents with the intention of rendering 
him aid.” (For criticism of the doctrine of the 
intent of the owner as applied to contraband, see 
Kleen, Contrebande de guerre, pp. 37-43.) 

Heffter (§ 160) admits the existence of articles 
of occasional or conditional contraband “in trea- 
ties and in the special regulations of several 
countries,” and adds that “a belligerent can only 
interfere with them when neutral trade, in con- 
veying them to the enemy, affords to the | latter, 
succour of a manifestly hostile nature.” The 
Russian De Martens (Traite, III., p. 351), who 
defines contraband as “objects which a neutral 
vessel is attempting to deliver (cherche a faire 
entrer) upon the territory of one of the belliger- 
ent States” (which objects, he declares, may al- 
ways be seized), admits that “those (objects) 
which are not of direct service in war may also 
be seized in exceptional cases according to the 
character and destination of the cargo and, in 
general, under certain determinate  circum- 
stances.” Kleen (Contrebande de guerre, pp. 19 
and 29) would limit the seizure and confiscation 
of articles as contraband of war to “munitions of 
war properly so called, i. e., objects expressly 
made for war or immediately and specially ser- 
viceable for warlike use in their actual state,” and 
to “things which enter into the composition of 
such objects, if it be sufficient to re-unite them 
or to place them into juxtaposition without any 
other labor, transformation, or improvement.” 

It will thus be seen that all of the Continental 
publicists cited above, with the exception of Hau- 
tefeuille and Kleen (the latter of whom seems to 
be the only thoroughly logical and consistent op- 
ponent of the doctrine of conditional and occa- 
sional contraband), practically concede the prin- 
ciple underlying the British and American con- 
tention, viz., that articles of dual or double use 
may, under certain circumstances (e. g., if des- 
tined for military use), be seized and confiscated 
as contraband of war. Their criticism seems in 
reality to be directed against some of the ways 
in which the doctrine has been applied by Eng- 
lish and American prize courts rather than 
against the principle or doctrine in itself. 

It should be noted that the Institute of Inter- 
national Law, in its session at Vienna in 1896, at- 
tempted to abolish what it called relative and ac- 
cidental contraband as applied to articles ancipitis 
usus, and limited contraband of war to (1) arms 
of every kind, (2) munitions of war and explo- 
sives, (3) military material such as objects of 
equipment. uniforms, gun-carriages, efc., (4) ves- 
sels equipped for war, (5) instruments especially 
made for the immediate manufacture of — 
tions of war. But the belligerent is permitted, a 
the risk of having to pay indemnity, to iene 
empt or sequester objects which, taken on their 
way to an enemy port, may serve equally for war- 
like or pacific usage. See Annuaire, XVI., p. 205. 
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ticles absolutely and conditionally contra- 
band was apparently ignored. This list was 
as follows :— 


1. Small arms of every kind, and guns, 
mounted or in sections, as well as armour 
plates. 

2. Ammunition for fire-arms, such as 
projectiles, shell-fuses, bullets, priming, car- 
tridges, cartridge-cases, powder, saltpetre, 
sulphur. 

3. Explosives and materials for causing 
explosions, such as torpedoes, dynamite, 
pyroxyline, various explosive substances, 
wire conductors, and everything used to ex- 
plode mines and torpedoes. 

4. Artillery, engineering, and camp 
equipment, such as gun carriages, ammu- 
nition wagons, boxes or packages of car- 
tridges, field kitchens and forges, instru- 
ment wagons, pontoons, bridge trestles, 
barbed wire, harness, etc. 

5. Articles of military equipment and 
clothing, such as _ bandoliers, cartridge- 
boxes, knap-sacks, straps, cuirasses, en- 
trenching tools, drums, pots and pans, sad- 
dles, harness, completed parts of military 
uniforms, tents, etc. 

6. Vessels bound for an enemy’s port, 
even if under a neutral commercial flag, if 
it is apparent from their construction, in- 
terior fittings, and other indications that 
they have been built for warlike purposes, 
and are proceeding to an enemy’s port in 
order to be sold or handed over to the en- 
emy. 

7. Boilers and every kind of naval ma- 
chinery, mounted or unmounted. 

8. Every kind of fuel, such as coal, naph- 
tha, alcohol and other similar materials, 

g. Articles and material for the installa- 
tion of telegraphs, telephones, or for the 
construction of railroads. 

10. Generally, everything intended for 
warfare by sea or land, as well as rice, pro- 
visions and horses, beasts of burden and 


others which may be used for a warlike pur- 
pose, if they are transported on the account 
of, or are destined for, the enemy. 


*This version, which differs somewhat from 
that published in the American newspapers, is the 
one given by T. J. Lawrence in his recent work, 
War and Neutrality in the Far East, pp. 152-53. 

The meaning of the words others and enemy in 
article 10 are ambiguous. As Secretary Hay says 
in his note of August 30, 1904, which contains the 
protest of the United States against the decision 
of the Russian prize court at Vladivostok in the 
case of the Arabia, to Mr. McCormick, our am- 
bassador at St. Petersburg: 

“The ambiguity of meaning which characterizes 
the language of this clause, lending itself to a 
double interpretation, left its real intendment 
doubtful. The vagueness of the language, used in 
so important a matter. where a just regard for 
the rights of neutral commerce required that it 
should be clear and explicit, could not fail to ex- 
cite inquiry among American shippers, who, left 
in doubt as to the significance attributed by His 
Imperial Majesty's Government to the word 
‘enemy’ —uncertain as to whether it meant ‘enemy 
government or forces’ or ‘enemy ports or terri- 
tory—have been compelled to refuse the ship- 
ment of goods of any character to Japanese ports. 
The very obscurity of the terms used seemed to 
contain a destructive menace, even to legitimate 
American commerce. 

“In the interpretation of clause 5 of article 10, 
and having regard to the traditional attitude of 
His Imperial Majesty's Government, as well as to 
the established rule of International Law, with re- 
spect to goods which a belligerent may or may 
not treat as contraband of war, it seemed to the 
Government of the United States incredible that 
the word autres (others), or the word [enemi 
(enemy), could be intended to include as contra- 
band of war foodstuffs, fuel, cotton and all other 
articles destined to Japanese ports, irrespective 
of the question whether they were intended for 
the support of a non-combatant population or for 
the use of the military or naval forces. In its cir- 
cular of June 10 last, communicated by you to 
the Russian Government, the department inter- 
preted the word enemy in a mitigated sense, as 
well as in accordance with the enlightened and hu- 
mane principles of International Law. and, there- 
fore, it treated the word enemy, as used in the 
context, as meaning ‘enemy government or 
forces,’ and not the ‘enemy ports or territory.’ 

“But if a benign interpretation was placed on 
the language used, it is because such an interpre- 
tation was due to the Russian Government, be- 
tween whom and the United States a most valued 
and unbroken friendship has always existed, and 
it was no less due to the commerce of the latter, 
inasmuch as the broad interpretation of the lan- 
guage used would imply a total inhibition of legi- 
timate commerce between Japan and the United 
States, which it would be impossible for the lat- 
ter to acquiesce in. 

“Whatever doubt could exist as to the meaning 
of the Imperial Order has been apparently re- 
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To this list raw cotton was added by Im- 
perial Order on April 21, 1904. 

In the publication of this extensive list di 
articles (all of which she seems to have re- 
garded as absolutely contraband) and still 
more in her subequent conduct, Russia not 
only showed that she intended to ignore the 
doctrine of Conditional or Occasional Con- 
traband, but she included in her list of 
things absolutely contraband many articles 
of ancipitis usus, such as coal, rice, horses, 
provisions, telegraph and railway material, 
etc. These have always hitherto been re- 
garded either as not contraband at all, or, 
if so, as subject to preémption or confisca- 
tion only in certain contingencies or under 
certain circumstances, ¢c. g., when destined 
for a blockaded port, a place besieged, or 
when obviously intended for, or liable to fall 
into the possession of, the army or navy of 
the enemy. Russia will thus be seen to have 
gone farther than any belligerent has ever 
gone, at least since the time of the Napole- 
onic wars, in the direction of a real or 
threatened attack upon the rights and inter- 
ests of neutral commerce. “The Russian 
Government, which more than a_ century 
ago was the foremost champion of the free- 
dom of neutral commerce, put forth for, we 
believe, the first time in the history of civil- 
ized warfare the amazing pretension that .ll 
such goods should be considered contra- 
band regardless of destination or circum- 
stances.” + 

The publication of this list drew forth 
moved by the inclosure in your dispatch of the 
note from Count Lamsdorff, stating tersely and 
simply the sentence of the prize court. The com- 
munication of the decision was made in unquali- 
fied terms, and the department is, therefore, con- 
strained to take notice of the principle on which 
the condemnation is based and which it is impos- 
sible for the United States to accept, as indicat- 
ing either a principle of law or a policy which a 
belligerent State may lawfully enforce or pursue 


toward the United States as a neutral.”—Re- 
printed from the Washington Star for September 


22, 1904. 
*From an editorial in the New York Tribune 
for August 9, I904. 





some severe criticism on the part of the 
English and American press, and what ap- 
pears to have been an informal or semi- 
official protest on the part of our State De- 
partment at Washington,” but it was not 
before the month of June that the Ameri- 
can and British Governments took formal 
action. The British Government appears to 
have entered its first formal protest against 
Russia’s inclusion of rice and other food- 
stuffs in her list of contraband early in 
June.* On June 10, 1904, Secretary Hay 
sent the following circular * (which we re- 
produce in full because of its importance 
and because it serves to set forth the Amer- 
ican position on the subject of contraband, 
together with the main arguments with 
which this view has been supported by one 
of our greatest statesmen) to American 
Ambassadors in Europe: 


. Department of State, 
Washington, D. C., June 10, 1904. 
To the Ambassadors of the United States 
in Europe: 

Gentlemen: It appears from: public doc- 
uments that coal, naphtha, alcohol and 
other fuel have been declared contraband 
of war by the Russian Government. These 


*“In regard to the Russian declaration of food- 
stuffs as contraband, it is said at the State De- 
partment that the destination of such goods must 
determine their character. If they are intended 
for either army they are contraband and subject 
to seizure. If they are intended for the use of 
civilians, except in the case of besieged towns, 
they must not be seized, or if seized, they must 
be paid for.” See New York Times for March 

1904. 


*See e.g., St. Petersburg dispatch of June 12, 
in New York Times. 


‘This circular was not, however, made public 
before August 9, 1904. The British protest, which 
has not been published, so far as I am aware, is 
stated by the Associated Press to have been 
along the same lines as the American Circular. 
But the British protest appears to have been di- 
rected mainly against the inclusion of foodstuffs 
as contraband, whereas Secretary Hay confines 
himself mainly to coal and cotton. For his rea- 
sons, see his note of August 30, 1904. 
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articles enter into general consumption in 
the arts of peace, to which they are vitally 
necessary. They are usually treated, not as 
“absolutely contraband of war,” like articles 
that are intended primarily for military pur- 
poses in time of war, such as ordnance, 
arms, ammunition, efc., but rather as “con- 
ditional contraband,” that is to say, articles 
that may be used for or converted to the 
purposes of war or peace, according to cir- 
cumstances. They may be rather classed 
with provisions and foodstuffs of ordinarily 
innocent use, but which may become abso- 
lutely contraband of war when actually and 
especially destined for the military or naval 
forces of the enemy. 

In the war between the United States 
and Spain the Navy Department General 
Orders No. 492, issued June 20, 1898, de- 
clared, in Article 19, as follows: “The term 
contraband of war comprehends only arti- 
cles having a_ belligerent destination.” 
Among articles absolutely contraband it de- 
clared ordnance, machine guns and other 
articles of military or naval warfare. It de- 
clared as. conditional contraband ‘coal, 
when destined for a naval station, a port of 
call or a ship or ships of the enemy.” It 
likewise declared provisions to be condi- 
tionally contraband “when destined for the 
enemy’s ship or ships, for a place that is be- 
sieged.” 

The above rules as to articles absolutely 
or conditionally contraband of war were 
adopted in the naval war code, promulgated 
by the Navy Department June 27, 1990. 

While it appears that the document men- 
tioned that rice, foodstuffs, horses, beasts of 
burden, and other animals which may be 
used in time of war are declared to be con- 
traband of war only when they are trans- 
ported for account of or destined to the 
enemy, yet all kinds of fuel, such as coal, 
naphtha, alcohol, are classified along with 
arms, ammunition and other articles in- 
tended for warfare on land or sea. 





The test in determining whether articles 
ancipitis usus are contraband of war is their 
destination for military uses of a belligerent. 
Mr. Dana, in his notes to Wheaton’s “In- 
ternational Law,” says: 

“The chief circumstance of inquiry, would 
naturally be the port of destination. If that 
is a naval arsenal, or a port in which vessels 
of war are usually fitted out, or in which a 
fleet is lving, or a garrison town, or a place 
from which a military expedition is fitted 
out—the presumption of military use would 
be raised, more or less strongly, according 
to circumstances.” 

In the wars of 1859 and 1870 coal was de- 
clared by France not to be contraband. 
During the latter war Great Britain held 
that the character of coal depended upon its 
destination, and refused to permit vessels to 
sail with it to the Spanish fleet in the North 
Sea. Where coal or other fuel is shipped to 
a port of a belligerent, with no presumption 
against its specific use, to condemn it as ab- 
solutely contraband would seem to be an ex- 
treme measure. 

Mr. Hall, “International Law,” says: 

“During the West African conference in 
1884 Russia took occasion to dissent vigor 
ously from the inclusion of coal among art ’- 
cles contraband of war, and declared that 
she would categorically refuse her consent to 
any articles in any treaty, convention or ir- 
strument whatever, which would imply its 
recognition as such.” 

We are also informed that it is intended 
to treat raw cotton as a contraband of war. 
While it is true raw cotton could be made 
into clothing for the military uses of a bel- 
ligerent, a military use for the supply of the 
army or garrison might possibly be made of 
foodstuffs of every description which might 
be shipped from neutral ports to the non- 
blockaded ports of a belligerent. The princi- 
ple under consideration might, therefore, 


be extended so as to apply to every article 
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of human use which might be deciared con- 
traband of war simply because it might ul- 
timately become in any degree useful to a 
belligerent for military purposes. 

(Coal or other fuel and cotton are applied 
for a great many innocent purposes. Many 
nations are dependent on them for the con- 
duct of inoffensive industries, and no sufh- 
cient presumption of an intended warlike 
use seems to be afforded by the mere fact 
of their destination to a belligerent port. 
The recognition in principle of the treatment 
of coal and other fuel and raw cotton as ab- 
solutely contraband of war might ultimately 
lead to a total inhibition of the sale by neu- 
trals to the people of belligerent States of 
all articles which could be finally converted 
to military uses. Such an extension of the 
principle by treating coal and all other fuel 
and raw cotton as absolute contraband of 
war simply because they are shipped by a 
neutral to a non-blockaded port of a bel- 
ligerent would not appear to be in accord 
with the reasonable and lawful rights of a 
neutral commerce. I am,- your obedient 


servant, Joun Hay.' 


Fortunately for Russia and the neutral 
nations, the Russians had no opportunity of 
making a practical application of their views 
on the subject of contraband until after the 
capture of several neutral vessels in the 
Pacific by the Vladivostok squadron during 
the months of June and July, 1904.7, The 


*The comment of the British and American 
newspapers (including those of the political op- 
ponents of the Administration) upon the position 
taken by Secretary Hay in this circular appears 
to have been uniformly favorable. I have been 
unable to detect a single dissenting voice amidst 
the general chorus of approval. 


?As has been noted in a previous paper, the 
neutral colliers seized and detained as prizes in 
the Red Sea during the second week of the war 
were released in response to an order of the 
Czar’s on the ground that these captures had 
been made before the formal declaration of coal 
as contraband of war. The later Red Sea seiz- 
ures were decided on other grounds than that of 
their alleged carriage of contraband. See THE 
GREEN BaG for October, 1904. 





first case which aroused controversy was 
that of the British collier Allanton which 
was captured in the straits of Korea on her 
return voyage from a Japanese port, while 
conveying Japanese commercial (anthracite) 
coal from Japan to Singapore. One of the 
grounds on which the vessel was con- 
demned was that she had carried contra- 
band (Welsh) coal to Japan on her outward 
voyage, 7. ¢., the Allanton appears to have 
been condemned for a past, not a present of- 
fence. The British Government refused toin- 
terfere at the time on the ground that, inas- 
much as an appeal to the Admiralty court 
at St. Petersburg had been allowed, the case 
was still sub judice.* 

If the facts alleged by those interested in 
the fate of the Al/anton are correct, there can 
be no question but that Russia has been 
guilty of a serious violation of the law of 
contraband in condemning the vessel for an 
offence supposed to have been committed 
on her outward voyage. As Lord Stowell 
said in the case of the /mina* “the articles 
must be taken in delicto, in the actuai prose- 
cution of the voyage to an enemy’s port.® 


*On the Allanton case, see especially letter of 
W. R. Rea, the owner of the Allanton, in the Lon- 
don Times (weekly ed.) for September 2, 1904, 
and the letter from the British Foreign Office to 
Mr. Stanley Mitcalfe in the London Times (week- 
ly) for August 26, 1904. Some of the grounds 
given by the Russians for the condemnation of 
the vessel were very trivial, as, ¢. g., that she had 
a Japanese cabin boy on board, that the official 
log-book had not been entered up properly, etc. 
A more serious charge was that, her papers were 
irregular. The Allanton has since (October 20. 
1904,) been released by the Admiralty Court of 
St. Petersburg. 


*3 Rob. 168. 


°This is the general rule, but there are excep- 
tions. In 1816 the cargo of the Commercen, a 
Swedish vessel, was condemned by the Supreme 
Court of the United States because it was in- 
tended for the British fleet lying in a Spanish 
port during the War of 1812. The cases to which 
the doctrine of continuous voyage has been ap- 
plied may also be said to constitute exceptions to 
this rule. In any case, the real or ultimate 
destination must be a hostile one. The case of 
the Allanton cannot be brought under any of these 
heads. Her destination appears to have been 
really as well as nominally neutral. 
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Under the present understanding of the law 
of nations you cannot generally take the 
proceeds on the return journey.” ? 

The most important cases bearing on the 
subject of contraband which have so far? 
arisen during the present war are those of 
the Knight Commander,* the Arabia, and the 
Calchas—all of which are cases of prizes 
captured by the Vladivostok squadron in 
the latter part of July, 1904. 

The Anight Commander was a_ British 
steamer with a general cargo including flour 
and railway material from New York con- 
signed to various Eastern ports, viz., Manila, 
Shanghai and Yokohama. She was sunk 
and afterwards condemned by a _ Russian 
prize court. The questions involved in her 
destruction as a neutral prize have been dis- 
cussed in a previous paper.* Our conclus- 


‘The rule is different in the case of an at- 
tempted breach of blockade, in which case the 
outward and return voyages are regarded as 
parts of one transaction and the offence clings to 
the blockade runner during the return voyage. 
See Lord Stowell’s decision in the case of the 
Juffrow Maria Shroeder, 3 Rob. 153. But in the 
case of contraband the return voyage is regarded 
as a separate and, therefore, innocent expedition. 
In the case of the Nancy (3 Rob. 127), Lord Stow- 
ell held that the return voyage will not be re- 
garded as a separate and innocent expedition if 
the “outward and homeward voyages are but 
parts of one transaction, conducted by the same 
persons and planned from the beginning as one 
adventure, and if on the outward voyage contra- 
band goods and fraudulent papers are carried.” 
Cited by Lawrence, Principles, p. 616. But, as 
Lawrence says, “it is somewhat doubtful whether 
this view would be acted upon at the present 
time. Continental publicists condemn it as an 
undue extension of belligerent rights, and the 
British Admiralty Manual contents itself with the 
statement that a commander should detain a ves- 
sel he meets on her return voyage with such a 
record as we have described behind her.” See 
Holland’s Manual, pp. 23-24. 

"October 5, 1904. 

*The German steamer Thea, which was sunk 
by the Vladivostok fleet at about the same time 
as the Knight Commander, is omitted because no 
facts have come to light which would make a 
discussion of this case profitable, or even possi- 
ble. No question appears to have been raised re- 
garding the legality of the capture of the Chelten- 
ham early in June. It was said to have been 
caught in the act of conveying railway sleepers to 
Korea. 

“See THE GREEN BaG for October, 1904. 


ion was that there existed, under the 
circumstances, no justification for her 
destruction, even if she carried con- 
traband. The question of apology and 
indemnity for the destruction of the ves- 
sel is one which primarily concerns the 
3ritish Government, but the American 
owners of the cargo would in any case seem 
to be entitted to compensation or restitution 
even in the case of such portion of her cargo 
as consisted of contraband, inasmuch as it 
was illegally destroyed before condemna- 
tion by a properly constituted prize court.* 

The cases of the Arabia and the Calchas 
may conveniently Le considered in connec- 
tion with each other. The Arabia was a 
German vessel with a cargo composed 
largely of American flour and railway ma- 
terial (steel rails) consigned to Hong 
Kong *® and Japanese ports. There appears 


*It was reported at the trial that a letter book, 
which was found in the captain’s cabin, contained 
copies of correspondence, proving that the cargo 
(probably the railway material). on board the 
Knight Commander was really destined for Che- 
mulpo. In that ‘case, its confiscation as contra- 
band of war by a prize court would have been en- 
tirely justifiable. See London Times (weekly ed.) 
for August 12, 1904. 

°The Arabia appears, at the time of her seiz- 
ure, to have been on her way to the neutral port 
of Hong Kong, but this fact would by no means 
save her cargo front condemnation if it could be 
shown that its real or ultimate destination was a 
belligerent one. The doctrine of continuous voy- 
age has, however, no applicability to this case, 
and, strangely enough, no case calling for its ap- 
plication seems thus far (October 5, 1904,) to 
have arisen. The doctrine is undoubtedly sound 
in principle, although liable to great abuse in 
practice. 

The doctrine of continuous voyage was first 
applied to contraband by a French prize court 
(in the case of the Vrouw Houwina) during the 
Crimean War in 1855, but it did not attract gen- 
eral attention until the extension and publicity 
given to the doctrine by the decisions of the Su- 
preme Court of the United States (in the cases of 
Peterhoff, etc.). at the close of the Civil War. The 
doctrine in question was approved by the Italian 
Council of Prizes in 1896 (in the case of the 
Doelwyk), and was sanctioned by the Institute of 
International Law at its session in Venice the 
same year. The attempt of England to enforce 
the doctrine (in the cases of the Bundesrath, etc.,) 
during the Boer War in 1900 failed. however, ow- 
ing to the determined opposition of Germany. On 
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to have been no evidence that either the 
flour or the railway material was intended 
for the use of the Japanese Government.’ 
The cargo was shipped in the ordinary 
course of trade from Portland, Oregon, and 
was consigned to private individuals (mer- 
chants) in Yokohama. 

The Russian prize court at Vladivostok, 
which gave its decisign in the latter part of 
July, condemned such portion of the cargo 
(flour and rai:way material) of the Arabia as 
had been consigned to Japanese ports; but 
the vessel together with the remainder of 
the cargo (which consisted of flour con- 
signed to Hong Kong and which included 
more than one-half of its bulk and weight) 
was released.* 

The Calchas was a British steamer with a 
cargo of flour, raw cotton, lumber and ma- 
chinery* shipped from Tacoma and con- 
signed to Yokohama, Kobe, Hong Kong 
and Europe. As in the case of the Arabia, 
it is claimed by the owners of the cargo * 
that the commodities shipped to Japanese 
ports were consigned to private individuals 
and that they were in no wise intended for 
the consumption of the Japanese army or 
navy. The decision of the local Russian prize 
court at Vladivostok® was the same as in 
“Continuous Voyage as Applied to Contraband,” 
see especially Westlake in Law Quarterly Review 
XV., pp. 24-32; Woolsey in Outlook, Vol. 94, pp. 
167ff, and Baty, /nternational Law in South Africa, 
ch. 1. The latter is an extremely able attack on 


the doctrine. Mr. Baty, at least, shows that it is 
liable to great abuse. 


*It was claimed at the time that the railway 
material, although primarily to be landed at a 
Japanese port, was to be transhipped thence to 
Chemulpo in Korea, where it was to be used in 
the construction of a railway by the Japanese 
Government; but the cargo does not appear to 
have been condemned on this ground. 

*See New York Times for August 4, 1904. 

*The cotton and machinery are said to have 
been of a strictly commercial character. 

- ‘See letter of A. Holt and Company in the Lon- 
don Times (weekly) for August 26, 1904. 


"See New York Times for September 15, 1904. 
The Calchas was captured in the latter part of 
July and arrived at Vladivostok on August 8, but 





» 
the case of the Arabia. The vessel together 
with that part of the cargo consigned to 
neutral ports was released, but that portion 
of the cargo which had been consigned to 
Japanese ports was condemned.® 

The only attempted justification of these 
decisions is the following semi-official state- 
ment by a high Russian official to the Asso- 
ciated Press: 

“Foodstuff consigned to an enemy’s port 
in sufficient quantity to create the presump- 
tion that it is intended for the use of the 
Government’s military or naval forces is 


the decision of the prize court was not rendered 
before September 13. 

The Calchas was, however, detained at Vladivos- 
tok until October 28, i.¢., a month and a half 
after she should have been released, on the plea 
of the Russian Crown Advocate that she had car- 
ried mail matter from the United States to Japan 
containing information of special value to the 
enemy addressed to Japanese officials. This fact 
was not made public until October 9, when it was 
learned that several of the Pacific mail steamship 
lines had notified the Postmaster-General at 
Washington that they would hereafter refuse to 
carry United States mail addressed to Japan. It 
was subsequently learned that the mail bags of 
the Calchas had been opened by Russian officials 
and that the contents of four registered mail sacks 
had not only been opened, but removed. The 
bags were then resealed and forwarded to Japan 
aiter considerable delay. Among the letters lost 
are said to have been some diplomatic communi- 
cations (which are privileged) from the Japanese 
Minister at Washington. It was also reported 
on October 14 that a pouch containing private 
or domestic mail for the United States cruiser 
Cincinnati, then at Nagasaki, Japan, had been 
opened, subsequently resealed, and: then sent on 
to its destination 

We are not informed as to the action taken 
by our State Department at Washington with 
regard to this matter, but if the facts have been 
correctly stated, there can be no doubt but that 
Russia has been guilty of a clear violation of the 
International Postal Union treaty, as well as of 
International Law. However far the belligerent 
right of search of neutral mail steamers and con- 
fiscation of noxious mail matter may extend, it 
cannot possibly be made to justify the detention 
of a mail steamer under such circumstances. The 
law bearing on this subject has already been dis- 
cussed in a previous article of this series. See 
THE GREEN Bac for October, 1904. 

‘In both cases an appeal has been taken to 
the higher Admiralty Court at St. Petersburg, 
which may be expected to reverse the decisions 
of the local court in view of the recent conces- 
sions, in principle, made by the Russian Govern- 
ment to Great Britain and the United States. 
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prima facie contraband and sufficient to war- 
rant holding it for the decision of a prize 
court. Even if consigned to private firms, 
the burden of proof that it is not intended 
for the Government rests upon the con- 
signor and consignee. If it can be proved 
that it is intended for non-combatants it 
will not be confiscated. Small consignments 
of foodstuff in mixed cargoes will be con- 
sidered presumptively to be regular trade 
shipments and will not be seized as contra- 
band.”’? 

On August 16 the British Government ad- 
dressed a strongly-worded protest to the 
Russian Government against the Russian 
view of contraband, as also against the sink- 
ing of neutral merchantmen by Russian 
warships. In respect to contraband, Great 
Britain pointed out the distinction between 
conditioned and absolute contraband, and 
“with regard to foodstuffs consigned to a 
belligerents’ port,” it was maintained that 
“proof is necessary that the goods are in- 
tended for the belligerent’s naval or mili- 
tary forces before they can be considered as 
contraband.” ? 

On August 18, 1904 the United States 
Government protested vigorously against 
the confiscation of American flour and rail- 
way material on board the Arabia. Secre- 
tary Hay, after remarking that the “judg- 
ment of confiscation appears to be founded 
on the mere fact that the goods in question 
were bound for Japanese ports and ad- 
dressed to various commercial houses in 
said ports,” observed that “in view of its 
well-known attitude, it should hardly seem 


*From the New York Times for August 7, 1904. 


*See London Times (weekly ed.) for August 
26, 1904. The British position in respect to food- 
stuffs was thus stated by Lord Salisbury at the 
beginning of the Boer War: “Foodstuffs with a 
hostile destination can be considered contraband 
of war only if they are supplied for the enemy’s 
forces. It is not sufficient that they are capable 
of being so used; it must be shown that this was, 
in fact, their destination at the time of seizure.” 





necessary to say that the Government of the 
United States is unable to admit the validity 
of the judgment, which appears to have 
been rendered in disregard of the settled 
law of nations in respect to what constitutes 
contraband of war.” 

After calling attention to the ambiguity 
of the Russian Imperial Order of February 
28, in respect to the word “enemy,”* Mr. 
Hay thus explained the attitude of the 
United States in respect to telegraphic, tel- 
ephonic and railway material: 

“With respect to articles and material for 
telegraphic and telephonic installations, un- 
necessary hardship is imposed by treating 
them all as contraband of war—even those 
articles which are evidently and unquestion- 
ably intended for merely domestic or indus- 
trial uses. With respect to railway mater- 
ials, the judgment of the court appears to 
proceed in plain violation of the terms of the 
imperial order, according to which they are 
to be deemed to be contraband of war only 
if intended for the construction of railways. 
The United States government regrets that 
it could not concede that telegraphic, tele- 
phonic and railway materials are confiscable 
simply because destined to the open com- 
mercial ports of a belligerent.” 

This great master of International Law 
and Diplomacy then proceeds to furnish an 
explanation of the nature of contraband 
which we may accept as authoritative: 

“When war exists between powerful 
States it is vital to the legitimate maritime 
commerce of neutral States that there be 
no relaxation of the rule—no deviation from 
the criterion—for determining what consti- 
tutes contraband of war, lawfully subject to 
belligerent capture, namely, warlike nature, 
use and destination. Articles which, like 
arms and ammunition, are by their nature 
of self-evident warlike use are contraband 


“See nate cited above. 
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of war if destined to enemy territory; but 
articles which, like coal, cotton and provi- 
sions, though ordinarily innocent, are 
capable of warlike use, are not subject to 
capture and confiscation unless shown by 
evidence to be actually destined for the mili- 
tary or naval forces of a belligerent. 

“This substantive principle of the law of 
nations can not be overridden by a techni- 
cal rule of the prize court that the owners of 
the captured cargo must prove that no part 
of it may eventually come to the hands of 
the enemy forces. The proof is of an impos- 
sible nature; and it cannot be admitted that 
the absence of proof, in its nature impossi- 
ble to make, can justify the seizure and con- 
demnation. If it were otherwise, all neutral 
commerce with the people of a belligerent 
State would be impossible; the innocent 
would suffer inevitable condemnation with 
the guilty. 

“The established principle of discrimina- 
tion between contraband and non-contra- 
band goods admits of no relaxation or re- 
finement. It must be either inflexibly ad- 
hered to or abandoned by all nations. There 
is and can be no middle ground. The criter- 
ion of warlike usefulness and destination 
has been adopted by the common consent 
of civilized nations, after centuries of strug- 
gle, in which each belligerent made indis- 
criminate warfare upon all commerce of all 
neutral States with the people of the other 
belligerent, and which led to reprisals as the 
mildest available remedy.” 

The logical results of the new Russian 
doctrine are thus summarized: 

“If the principle which appears to have 
been declared by the Vladivostok prize 
court and which has not so far been dis- 
avowed or explained by his Imperial Majes- 
ty’s Government is acquiesced in, it means, 
if carried into full execution, the complete 
destruction of all neutral commerce with the 
non-combatant population of Japan; it obvi- 





ates the necessity of blockades; it renders 
meaningless the principle of the declaration 
of Paris set forth in the imperial order of 
February 29 last, that a blockade in order to 
be obligatory must be effective; it obliter- 
ates all distinction between commerce in 
contraband and non-contraband goods; and 
is in effect a declaration of war against com- 
merce of every description between the 
people of a neutral and those of a belliger- 
ent State.” And he closes with the following 
protest on the part of the United States: 

“You will express to Count Lamsdorff the 
deep regret and grave concern with which 
the government of the United States has 
received his unqualified communication of 
the decision of the prize court; you will 
make earnest protest against it and say that 
the government of the United States regrets 
its complete inability to recognize the prin- 
ciple of that decision, and still less to ac- 
quiesce in it as a policy. I have the honor 
to be, sir, your obedient servant, 

‘* JOHN Hay.’’! 


In her reply of September 16 to the Brit- 
ish protest on the subject of contraband, 
Russia is reported as having informed the 
British Government that the Russian Gov- 
ernment had “agreed to view as of a con- 
ditionally contraband character foodstuffs 
and fuel,? and that supplementary instruc- 
tions had been issued to the Russian naval 
commanders and prize courts, calling at- 
tention to the misinterpretation which had 
been placed upon the (Russian) prize regula- 

*The Hay note or protest of August 30, 1904, 
which will take rank as one of the best and most 
authoritative utterances on the law of contraband, 
has, so far as I am aware, been published in full 
by only one American newspaper—the Washing- 


ton Star, September 22, 1904. For an excellent 
summary, see the New York Sun for September 


21, 1904. 


*There appears to be some doubt as to wheth- 
er the Russian reply is specific or satisfactory in 
respect to fuel. The question of the contraband 
character of coal was not directly raised by the 
Russian prize court decisions. 
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““ 


tions.”’ It is admitted that 
in the ordinary course of trade to private 


shipments 


persons or firms, even at an enemy’s port, 
may be considered prima facie not contra- 
band,” but upon this point a distinct reser- 
vation is made. “The simple fact of con- 
signment to private persons does not pre- 
clude the possibility that the articles are ul- 
timately destined for belligerent forces, and 
Russia insists that it be not necessarily re- 
garded as conclusive evidence of the inno- 
cent character of the goods.” This reserva- 
tion is entirely proper. But Russia admits 
that in such cases the burden of proof rests 
upon the captor. This is a capital point. 
The answer of Russia to the American 
protest was received on September 19 and 
is said to follow generally the lines of her 
reply to Great Britain. Count Lamsdorff 
stated that instructions had been sent to the 
prize courts and naval commanders supple- 
menting and explaining the regulations re- 
specting contraband of war originally is- 
‘New York Times for September 17, 1904. This 
communication was made verbally by Count 
Lamsdorff to the British Ambassador Hardinge 
at St. Petersburg. It will not involve, it is said, 
any public amendment of the Russian contraband 
and prize regulations, but it implies a new official 
interpretation of these regulations. As such it is 
binding upon Russian prize courts and naval 
commanders. Russia thus “saves her face” by not 


makine a public surrender of her former posi- 
tion. 


sued. The conditional contraband charac- 
ter of articles of dual use is admitted in the 
new instructions. If articles of dual use are 
addressed to private individuals in Japan 
they will not be subject to seizure and con- 
fiscation unless private individuals are 
shown to be agents or contractors of the 
military or naval authorities of Japan.” 

It will thus be seen that Russia has appar- 
ently accepted in principle the contention of 
the American and British Governments that 
articles ancipitis usus are only subject to 
confiscation when consigned to places under 
siege, blockaded ports, or when clearly des- 
tined for the military or naval forces of one 
of the belligerents, and that they are nof 
subject to seizure and confiscation merely 
because they are consigned to a belligerent 
port, at least in respect to provisions. The 
decisions of the Russian prize court at Vlad. 
ivostok will probably be reversed by the 
Admiralty Court at St. Petersburg, at least, 
in respect to the confiscation of flour, in the 
cases of the Arabia and the Calchas, and we 
have a right to expect that the conduct of 
Russian naval commanders and prize courts 
will be more circumspect in the future. 

*New York Times for September 20, 1904. 


Nothing seems to have been said by Russia re- 
garding machinery and railway material. 
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PARIS 


HE question of enlarging the functions 

and powers of juries in France 
has come up, now, under the form of 
a Bill to enable them to use _ their 
judgment in discriminating between the 
degree of guilt of a prisoner and, then, 
themeslves to apply the punishment specified 
by the Law. Juries, it will be remembered, 
in France, only sit in criminal matters and 
never in civil actions. At present the Code 
d'Instruction Criminelle limits the jury to de- 
clare whether the accused committed a 
crime under all the circumstances set forth 
in the indictment—aggravating circumstan- 
ces; legal excuse; with full knowledge of 
what he was doing. 

The foreman of the jury is bound to read 
to the other members a somewhat long ex- 
planation of their duties when they have re- 
tired for deliberation. The main features of 
this explanation are that the law does not 
seek to know by what process of reasoning 
they may arrive at their conclusion but 
whether they have an absolute, personal 
conviction of the crime of the accused. The 
jury is forbidden to reflect upon the conse- 
quences of their verdict; their mission is not 
to prosecute or punish. Such is, in brief, 
the position of the jury as defined by the 
Code. 

The new Bill seeks to change all this. The 
supporters of the new movement assert that 
if the law makes a juror responsible for de- 
ciding whether there were aggravating cir- 
cumstances, efc., the intelligence of the juror 
should not be limited there. The juror 
should be requested to weigh in his own 
mind what the punishment should be, choos- 
ing from the sliding scale of punishments 
provided for by the Code that one which he 
thinks suitable. 

“Let us take an example,” says the “Ex- 
pose des Motifs” of the Bill—‘The jury is 
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called upon to decide in the case of murder; 
the verdict of ‘guilty’ is rendered, but with 
recommendations to mercy. If the jury can 
impose a punishment according to their 
views, five years’ prison may be meted out. 
At present, the Court can inflict twenty, 
years’ penal servitude. But suppose the jury 
does not wish such a severe punishment 
carried out. Up to the time of fixing the 
punishment, the jury is all powerful 
and can ‘render a verdict without being 
questioned why or upon what grounds. 
So, a guilty man may escape scot free 
and a villain be restored to society; while 
an innocent man may be, and _ some- 
times is, wrongly punished. We are, 
today, in a position to have enlightened 
popular judges (judicial juries). To give a 
jury semi-judicial powers is to make them 
more sensible of their high responsibil'ties. 
There are two ways to effect this change: 
either make the jury ‘a Judge’ and consti- 
tute the criminal judge a simple chairman 
of debates, or, make the judge and the jury 
a combination judicial machine.” 

Such is the argument of the supporters 
of the new jury bill to be presented to the 
French Partiament next session. The ob- 
jections to the proposed system appear to 
be obvious, and I do not think the Bill will 
stand much chance of becoming law; but it 
shows the tendency of the times in France 
to criticise the jury system. 

While, in America, there is, from time to 
time, a discussion as to increasing the num- 
ber of judges in various States there is a 
movement, in France, to bring about a con- 
trary result. A Bill is in committee for re- 
port to Parliament, which looks like having 
a better chance of favorable consideration 
than the preceding jury reform measure. 
The number of judges of the Court of Ap- 
peals has given rise to severe criticism. 
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There is no question of increasing the num- 
ber of Appeal Judges, but of cutting down 
the existing list. This is not surprising in 
view of the General Term having five 
judges. Before the Law of August 30, 1883, 
this number was seven, as a minimum. 
Even this reduction, which would seem to 
have been warranted from every point of 
view, was regarded with apprehension by a 
few old-fashioned lawyers who feared that 
the quality of judgments de‘ivered would 
suffer by the change. This proved to be far 
from the case. Emboldened by the experi- 
ment it is now sought to go still further and 
prune down a General Term Bench to three 
judges. The measure is to be submitted by 
the Government. The measure is proposed 
by the Government. It is thought that at 
Paris, while diminishing the number of 
judges, the great mass of cases can be dis- 
posed of satisfactorily by creating addi- 
tional sections of the Court of Appeals. 
Something of this kind, indeed, must be 
done if any attempt is to be made to clear 
off arrears. In 1900 the Court of Appeals 
at Paris disposed of 3,725 civil cases and 
4,240 criminal affairs. There were 3,855 
cases left undisposed of. In 1902 the num- 
ber of civil cases disposed of was 4,346, 
while those not dealt with numbered 4,101. 


The Arrondissement Courts (Tribunaux 
de Premiére Instance) are proposed to be re- 
duced in regard to the judges, but in not so 
sweeping a manner as in the case of the 
Court of Appeals. 

I may point out here that there are 359 
District Courts or Courts of Premiére In- 
stance. As they are not properly of first 
“instance” or original jurisdiction par excel- 
lence, “arrondissement” or District Courts is 
the term preferred by the Law Writers. 

The new Bill proposes to diminish the 
judges attached to these Arrondissement 
Courts, but only in those courts where the 
number of cases does not reach 450 a year. 
The courts themselves will not be sup- 
pressed—only the number of judges dimin- 
ished. 

The real object of this proposed measure 
is, it seems, to be to reduce expenditure. It 
does not seem that any prejudice will be 
worked in regard to suitors and, in Paris, 
where the courts are the busiest, the addi- 
tion of new chambers or sections of the 
Court of Appeals, is likely to prove a satis- 
factory arrangement for disposing of the 
business of the Court. 


H. CLEvELAND COxXE, 
Officier d’ Académie. 
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NOTES. 


Jim Jackson was brought before a Wes- 
tern Judge charged with chicken stealing. 
After the evidence was all in the justice, 
with a perplexed look, said, “But I do not 
understand, Jackson, how it was possible 
for vou to steal those chickens, when they 
were roosting right under the owner’s win- 
dow and there were two vicious dogs in the 
yard 

“Hit wouldn't do yer a bit o’ good, Jedge, 
for me to ‘splain how | kotched dem chick- 
ens, fer you couldn't do hit yerself ef yer 
tried it fohty times, and yer might get yer 
hide full er lead. De bes way fer you ter do, 
Jedge, is jes ter buy yo’ chickens in de mar- 
ket, same ez odder folks do, and when yer 
wants ter commit any rascality do hit on de 


bench whar yo’ is at home.” 





At Woodlawn, Missouri, there lives an ec- 
centric character by the name of A. C. Mal- 
lory, who combines in his person the seem- 
ingly incompatible professions of the barbet 
and the lawyer. Over the door of his com- 
bination barber shop and law office there 
hangs a sign bearing the words: “Attorney 
at Law and Tonsorial Artist.” Mallory does 
a good business at both professions, and it 
is no infrequent thing for him to leave a cus- 
tomer, whose face is covered with lather or 
whose head is only partially shampooed 
while he draws up a deed or signs a legal 
paper. This story is told of him: 

“Mallory was practising law exclusively 
twenty years ago. He was well up in the 
statutes, but wasn’t up on the decisions 


much. Still, his good common sense helped 
him over the rough places, but once in a 
while he ran against the legal rocks. 
In his early days he defended against 
an attachment that had been sued out 
on a claim. The lawyer on the other side 
had a case directly in point. The old Squire 
asked Mallory if he had anything to say. 

“*Tt looks like it’s against me,’ said Mal- 
lory, ‘but I’d like for the gentleman to read 
that last line again.’ 

““Opinion by Judge Sherwood; other 
judges concur,’ the plaintiff's lawyer re- 


peated. 
“*Ah, I thought so,’ exclaimed Mallory 
with much relief. ‘That is Judge Sher- 


wood’s opinion, but it says the other judges 
conquered. There are six other judges, 
your honor.’ 

“*The way I look at it,’ announced the 
Squire, deciding the case, ‘ Judge Sherwood 
conquered the other judges. The finding 
will be for the plaintiff, Mr. Mallory.” 


In the district court of Des Moines, Iowa, 
recently, a negro preacher was indicted and 
placed on trial, charged with criminal libel. 
The prosecuting witness was a negro attor- 
ney who alleged that the preacher had li- 
belled him by printing and circulating gen- 
erally a four-page pamphlet in which he ac- 
cused the attorney of being a gambler and 
of having been the cause of more than one 
happy home (among them the preacher’s 
own) being disrupted. 

The trial of the case occupied ten days 
and more than a hundred witnesses, all ne- 
groes, were called and testified. The de- 
fense of the preacher was that the alleged 
libellous pamphlet was authorized by the 
church at a meeting of the church board, 
called to investigate the matter, and that it 
was therefore privileged. The defense sum- 
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moned as a witness one H. West, a black 
negro, to tell of the purpose and accom- 
plishment of the meeting called to vindicate 
the pastor. The short-hand transcript of 
Mr. West’s most important and lucid testi- 
mony is as follows: 

Q. Mr. West, tell the jury the purpose in 
view in calling a meeting of the congrega- 
tion. 

A. That theh meetin’ was called con- 
cernin’ of a pamlet that weh to be published 
an’ circled in the community at lahg to the 
end that the Pastoh’s fust existence in the 
Chu’ch could be fully accomplished an’ the 
‘fuculty in the congregation vindicated. 

©. Who were present at this meeting to 
explain the difficulty in the congregation; 
explain about that more fully. 

A. Theh was a number of them that 
didn’t tuhn out at all, an’ theh was two that 
was theh I know didn’t commune on the oc- 
casion. 

©. Do you know why they did not? 

A. Well, this ‘fuculty weh up an’ they 
didn’t know how it was an’ they didn’t feel 
supposed to commune until it was satisfied. 

©. Tell us more particularly about that 
meeting on the first Sunday in April. 

A. Theh was a meetin’ concernin’ of the 
pamlet that weh drawn up that this is 
brought to approval of an’ with regahds of 
what had been goin’ on heahtofoah, an’ 
slanderin’ an’ arrest that had been made 
and hadn’t even been proved bein’ true, and 
it had been discussed several times on dif- 
ferent ’casions to put an end to it, an’ the 
three of us was stopped at a time to meet 
at this date to know what was to do 
about it an’ we decided on him drawin’ up a 
pamlet of any number he thought was nec’- 
sary to be drawn up and circled among the 
citizens of Des Moines to give it considera- 
tion, as to put it to sunder foh the ones that 
was puttin’ it out who didn’t seem to want 
to do right by it. That was the way I un- 
derstood it. 

It only remains to be added that the 
preacher was convicted and sentenced to 
four months in jail. 








HoweL_t—*“That was a queer petition in 
bankruptcy that Rowell filed.” 

Powell—*What was there queer about it?” 

Howell—“He gave his assets as one wife 
and his liabilities as alimony for three 
others.”—Town Topics. 


Jim WEBSTER was being tried for bribing 
a colored witness, Sam Johnsing, to testify 
falsely. 

“You say the defendant offered you $50 
to testify in his behalf?” 

“Yes, sah.” 

“Now repeat what he said, using his exact 
words,” 

“He said he would give me $50 if I—” 

“He didn’t speak in the third person, did 
he?” 

“No, sah; he tuck good care dat dar were 
no third pussons around; dar was only two 
—us two.” 

“T know that, but he spoke to you in the 
first person, didn’t he?” 

“T was the first pusson myself.” 

“You don’t understand me. When he was 
talking to you did he say, ‘I will pay vou 
$507” 

“No, sah; he didn’t say nothin’ "bout you 
payin’ me $50. Your name wasn’t men- 
tioned, ’ceptin’ he told me ef eber I got into 
a scrape you was de best lawyer in San An- 
tonio to fool de jedge an’ de jury—in fac’, 
you was de best in town to cover up rascal- 
ity.” 

For a brief, breathless moment the trial 
was suspended.—Chicago Post. 


WE have a crime in this city of a new 
kind. A murder without the corpus delecti! 
There have been crimes that could not be 
proved. Counselor James A. Brady went 
into his barber shop one morning and found 
the man who shaved him in a highly ner- 
vous state. The famous criminal lawyer 
was annoyed. 

“What’s the matter this morning, Fritz?” 
he asked. 

“T have been arrested this day, Mr. 
Brady.” 
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“Arrested? What have you been doing?” 
asked the great lawyer. 

“They say I have been stealing gas,” was 
the reply. 

“But you haven’t, have you?” 

“Vell, I don’t know; I dug out under the 
street and connected up der pipe; und‘I have 
been burning the gas for a year.” 

“If that’s all I will clear you,” said the 
counselor, seating himself in the chair. 
“Don’t cut me and I'll get you off.” 

At 10 o'clock of that day everybody in the 
police court was surprised to see Counselor 
Brady walk in. When the barber's case was 
called, he stepped forward as his attorney. 

The testimony of the gas men was heard 
at length. Mr. Brady did not interpose an 
objection. When the prosecution had its 
evidence in, Brady turned to the justice and 
said: 

“I ask for the production here before you 
of the corpus delecti.” The gas could not be 
produced and the evidence of the crime 
being absent the prisoner was discharged. 

Mr. Brady had hardly got to his office be- 
fore the gas company had an official there 
to ask Brady to draw a bill for the Legisla- 
ture that would cover the stealing of an in- 
tangible thing. His fee was $10,000. This is 
a true tale because Mr. Brady told it to me 
himself. 

This murder is of the same character.— 
Brooklyn Eagle. 

“THE practice of law in the country may 
not be so lucrative as in the big city, but it 
is vastly more amusing,” said a lawyer of 
prominence up in Senator Platt’s home 
town, Oswego. “One experience rewarded 
me for all the trouble I had in getting to the 
scene of the trial. 

“The case was going along smoothly and 
I was examining an important witness, when 
from the rear of the crowded court-room 
this remark was interjected in a loud voice: 

“*That man’s a liar.’ 

“T hesitated a moment, expecting the 
judge, a bluff country jurist, to take some 
action. He said nothing, so I continued to 
question the man on the stand. 
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“Presently came another outburst from 
the voice in the crowd. It was to the effect 
that the witness had no truth in his make-up 
and his story was an offence against justice. 
Still the court said not a word. 

‘Feeling that it was up to me to do some- 
thing, I asked the judge to have the person 
who dared to interrupt the proceedings com- 
mitted for contempt. The Judge leaned over 
to me and whispered: 

“*T’d do it, counsellor, but I don’t know 
how to draw the papers.’ 

“The court may have been weak on law, 
but he was strong on human nature. He 
pondered a moment and then turned to the 
witness, who was a big chap. 

““Do you know who it was that called 
you a liar?’ he asked. 

“*T do, your Honor,’ said the witness. 

“*Can you lick him?’ the court queried. 

“*That’s what I can.’ 

““Then you go and do it,’ ordered his 
Honor. ‘This court is adjourned for fifteen 
minutes until this little matter of court eti- 
quette is adjusted.’ 

“The witness left the chair, singled out a 
pugnacious looking but under-sized man in 
the crowd, grabbed him by the collar and 
yanked him out into the sunlight. In five 
minutes the witness was back, slightly ruf- 
fled in his appearance, but smiling broadly. 
He resumed his place on the stand, the 
judge rapped for order, and the trial of the 
case went on. 

“There were no more interruptions.”— 
New York Sun. 


AN instance of legal courtesy occurred 
not long ago in a Western court room. A 
lawyer with Mac prefaced to his name and 
a brother lawyer engaged in a heated dis- 
cussion. The latter maintained his position 
claiming he could find his authority and be- 
gan to turn over the pages of the statute 
book when quick as a flash Mac said, “You 
will find what you want on page —, sec- 
tion —.” 

Mac’s opponent looked up the reference 
and found the law governing idiots. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 


ELEMENTS OF INTERNATIONAL Law. By Henry 
Wheaton. Fourth English Edition, by 
J. B. Atlay. London: Stevens and Sons. 
1904. (xxxv-+-848 pp.) 

Doubtless Wheaton’s safe title to immor- 
tality lies in his having been the reporter of 
the volumes of United States Reports which 
bear his name. Yet, for the present, he is 
best known—especially outside the United 
States—as the author of the Elements of 
International Law, for Wheaton has had the 
distinction of being one of the very few 
American lawyers whose treatises have been 
accepted abroad and have there been kept 
The work originally ap- 
In the same 


alive by reéditing. 
peared in Philadelphia in 1836. 
year there was a London edition. There 
was another American edition in 1846. 
There was an edition in French in 1848, and 
again in 1853, 1856, and 1868-80. There 
were two American editions by Lawrence, 
1855 and 1863. There is said to have been 
an edition in Chinese in 1864. (See Dana’s 
Wheaton, note 8.) An American edition by 
Dana appeared in 1866. English editions 
by Boyd appeared in 1878, 1880, and 1880. 
The present edition is the successor of the 
editions by Boyd. It gives Wheaton’s text 
without change. In smaller type there are 
textual additions, partly by Boyd and partly 
by the present editor; and these additions, 
as well as the foot notes and the appendices, 
bring the book down to date. 

A few illustrations will serve to indicate 
how well the editor has performed his task 
and how interesting is the result at the pres- 
ent time—a time somewhat prolific of inter- 
national questions. 


Just now this is a_ pertinent passage: 


“Since 1899 all persons of whatever national- 





ity within the confines of Japan have been 
subject to the Japanese tribunals; as a re- 
turn for this all limitations imposed upon 
foreigners in respect to trade, travel, and 
residence, have been removed. In the latter 
year Japan was invited to The Hague Con- 
ference, and her representatives signed the 
various conventions there adopted. In the 
Chinese War of 1894, with the grave ex- 
ception of the Port Arthur massacre, Japan 
has striven scrupulously to comply with the 
highest civilized standards. Her soldiers 
were equally conspicuous for efficiency 
and humanity during the military operations 
which followed the Boxer rising in 1900. To 
her prompt despatch of a division of 21,000 
splendidly-equipped troops, the relief of the 
Legations may be largely attributed. In 
1902 an offensive and defensive treaty of al- 
liance was concluded between Great Britain 
and Japan. In these circumstances it is im- 
possible to dispute her right to rank among 
the powers who are, without reservation, 
subject to international law.” (23-24). A 
few pages beyond one discovers this com- 
ment upon an American topic: “President 
Cleveland gave a startling illustration of the 
lengths to which the Monroe Doctrine 
might be pushed. In his message of Decem- 
ber 17, 1895, he claimed for the United 
States the right to ‘take measures to deter- 
mine with sufficient certainty for its justifi- 
cation what is the true divisional line be- 
tween Venezuela and British Guiana.’ ”’ (98.) 
Another American topic, the recent eleva- 
tion of some of our diplomatic representa- 
tives to the rank of ambassadors, receives 
the brief attention of which it is worthy. 
(252-253.) Another American question, the 
dispute as to the Alaska boundary, receives 
a useful summary which includes the award 
of the tribunal on Oct. 20, 1903. (268-269.) 
Still another American topic, the Panama 
canal, receives due prominence, the editor 
closing his account thus: “On November 
5, 1903, a revolution on the Isthmus, by 
which the inhabitants of the adjacent terri- 
tory declared themselves independent of the 
Colombian Government, resulted in the 
proclamation of the Republic of Panama, 
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whose existence was recognized with re- 
markable promptitude by the United States; 
and when President Roosevelt sent his mes- 
sage to Congress on December 7, he was in 
a position to lay before the Senate a treaty 
with the new Republic for the building of a 
canal across the Isthmus of Panama.” (317- 
320.) There is an account of that incident 
of the presidential campaign of 1888, which 
resulted in our Government’s sending pass- 
ports to the British minister at Washington. 
(338-339.) The history of The Hague Peace 
Conference is given, including the judgment 
in February, 1904, on the preferential claims 
made against Venezuela. (405-407.) The 
“pacific blockade” of Venezuelan ports is 
mentioned as a source of “difficulties,” with 
the comment that, “When in December, 
1902, the fleets of Great Britain and Ger- 
many instituted a pacific blockade of the 
ports of Venezuela, the sinking of Venezue- 
lan ships by the latter power was an act of 
war which would fully have justified Vene- 
zuela in having recourse to retaliatory meas- 
ures which would not have been confined to 
the German fleet.” (415-416.) The beginning 
of hostilities without previous declaration of 
war is discussed, with references to the 
Transvaal war of 1899, the attack on China 
in 1900, and the Russo-Japanese war of 
1904. (418-420.) As to privateering, there 
is notice of the proclamation of the United 
States in 1898 of an intention to abide by the 
Declaration of Paris. (503.) The abolition 
of prize money by the United States in 1899 
is noticed. (520.) Appendices give the Eng- 
lish and American statutes as to naturaliza- 
tion, extradition, and foreign enlistment, the 
English Naval Prize Act, the Treaty of 
Washington of 1871, the articles of The 
Hague Convention of 1899, the Declaration 
of Paris of 1856, the English Territorial Wa- 
ters Jurisdiction Act of 1878, the Suez Canal 
Convention of 1888, and the Anglo-French 
Agreements of 1904 as to Newfoundland 
fisheries, and Egypt, Morocco, Siam, Mada- 
gascar, and the New Hebrides. 

Enough has been said to indicate that the 
present editor has brought the book abreast 
of the times. It remains to add that he has 


written in a spirit of fairness, although even 
in this very creditable piece of work one sees 
that there is still reason why each nation 
should produce its own writers on Interna- 
tional Law. 

Wheaton’s services to the world were not 
restricted to the twelve volumes of United 
States Reports, this famous treatise on In- 
ternational Law, and the less known His- 
tory of the Law of Nations. This is not the 
place to attempt to do justice to his varied 
labors. One matter, however, must certain- 
ly not be omitted, for it is particularly ap- 
propriate at this time of discussion as to 
Panama, and it indicates Wheaton’s desire 
to promote international good will through 
commercial intercourse, as well as through 
the development of law. To quote the words 
of Mr. W. V. Kellen, in “Henry Wheaton, 
An Appreciation: ” 

“He even elaborated a plan for a water- 
way from the North Sea across Germany to 
the Adriatic and the Mediterranean, form- 
ing, with a canal through the Isthmus of 
Suez, a route between Europe and the East 
Indies, as well as a second route from 
Europe and the United States to the Orient 
through the Isthmus of Panama, both these 
sea routes to be put under the common 
guarantee of all the maritime powers as a 
part of the great thoroughfare of Nations. 
‘It is a great and fine conception of yours, 
that of opening up a route from the North 
by way of Trieste to the Levant and into 
India. The world owes it to you,’ writes his 
friend, Alexander von Humboldt, in 1846.” 





THe GOVERNMENT OF OnIo. By Wilbur 
H. Siebert. New York: The Macmillan 
Company. 1904. (xv-+309 pp.) 

This is one of a series devoted to present- 
ing in considerable detail the governmental 
systems of the several States. The present 
volume, besides tracing, principally from the 
constitutional point of view, the history of 
the Northwest Territory and of Ohio, and 
describing the functions of the several de- 
partments of the State and local govern- 
ments, contains an instructive presentation 
of the governmental functions, which by 
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many persons are inaccurately called social- 
istic, but which are by this careful author 
classified as “the protection of the public,” 
“the support of public education,” “the su- 
pervision of charities and corrections,” and 
“the control of economic interests.” To 
each chapter is prefixed a useful biblio- 
graphy, valuable as the basis of study as to 
any State. It is pleasant to notice that the 
first reference in the volume cites Chase’s 
preliminary sketch of the history of Ohio 
to 1833, the introduction to the future Chief 
Justice’s painstaking edition, in three vol- 
of the Statutes of Ohio. 


umes, 
AMERICAN RAILROAD Law. By Simeon E. 
Baldwin. Boston: Little, Brown, and 


Company. 1904. (Ixvi+770 pp.) 

In the volume before us, Judge Baldwin 
has given the profession an able and com- 
prehensive treatise on the important subject 
of the railroad law of this country, which 
will be of permanent value. The field is a 
wide one, covering, as it does, questions of 
franchises and organization, location, con- 
struction and equipment, finances, the varied 
problems of operation, transfers and liens, 
and questions—here grouped under the title 
of actions—of remedies, rules of evidence, 
receiverships, foreclosure, re-organization 
and the like. 

It was manifestly impossible to treat in 
detail all of these questions in something 
less than six hundred pages of text (the last 
hundred pages of the volume being given 
over to forms and a full index.) What Judge 
Baldwin has done has been to give a clear 
and valuable outline of American railroad 
iaw. It is within bounds to say that no law 
writer in the country is better fitted for this 
task than the learned author whose book is 
before us. 

The general subject of Operation is more 
fully treated than are other topics. Not the 
least important part of the book for refer- 
ence is the Appendix, where are given vari- 
ous forms of incorporation, location and 
crossings, construction and equipment, con- 
vevances, car trusts and contracts. 





BrRiEF UPON THE PLEADINGS IN CiviL Ac- 
TIONS AT Law, 1N EQUITY, AND UNDER THE 
New Procepure. By Austin Abbott. Sec- 
ond and enlarged edition by the publish- 
ers’ editorial staff. Two volumes. 
Rochester, New York: The Lawyers’ Co- 
operative Publishing Company. 1904. 
(xxxilitxviitT2120 pp.) 

The first edition of Mr. Abbott’s well- 
xnown Trial Brief was published in 1891, in 
one volume; this second edition, by reason, 
chiefly, of the additional authorities cited, 
but partly because of new matter (e. g. 
Amendment of Pleadings), has expanded to 
two volumes. The first volume covers De- 
murrers; the second is given over to Issues 
of Fact. The general plan and arrangement 
of the book is good; the statement of propo- 
sitions is clear; so that it would seem that 
a new edition, once in a dozen years or so, 
embodying pertinent cases decided in that 
interval, is all that is needed to make the 
Trial Brief of value to the profession for 
vears to come. 


THE Law oF WaTERS AND WaTER RIGHTS. By 
Henry Philip Farnham. Three volumes. 
Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Company. 1904. 
(clxxx+896+xvi+997+xiv +1063 pp.) 
The subject of Waters and Water Rights 

is treated in these volumes under three prin- 

cipal heads, namely: Rights of States and 

Nations, Rights between Public and Indi- 

vidual, and Rights between Individuals. 

The discussion of the Rights of States and 

Nations is brief, filling a bit less than one 

hundred pages. The importance of these 

volumes lies, however, in the exhaustive 
treatment which the author has given to 
the Rights between Public and Individual 
and the Rights between Individua‘s, and to 
the large variety of subjects which are in- 
cluded under these two general heads,—for 
example subjects (to mention only a few) 
so widely different as Rights of Riparian 

Owners, Municipal Water Supply, Drain- 

age, Ferries, Fisheries, Irrigation, Mill 

Rights, Subterranean Waters and Rights 

between Landlord and Tenant. Perhaps 
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the most valuable chapters are those on 
Municipal Water Supply and Drainage. 


THE AxT oF Cross-ExaminaTION. By Fran- 
cis L. Wellman. New and enlarged edi- 
tion. New York: The Macmillan Com- 
pany. 1904. (404 pp.) 

It is not often that a law book goes into a 
second edition within a twelve-month; and 
it is probable that even this book of Mr. 
Wellman’s, excellent as it is from a purely 
legal point of view, would not have enjoyed, 
so quickly, the good fortune of a new edi- 
tion, if it had appealed solely to the mem- 
bers of the legal profession. Mr. Wellman 
has, however, performed the difficult task 
of writing a book which is of equal interest 
to the lawyer and the layman, and which is, 
without question, the most poputar law 
book of the year. 

This book, however, has been reviewed 
at length in our columns so recently (THE 
GREEN Bac, February, 1904), that it seems 
necessary to say, at the present time, only 
that the second edition has been re-written 
to a considerable extent, and enlarged, 
partly by the addition of new chapters on 
“Cross-examination to the Fallacies of Tes- 
timony” and on “Cross-examination to 
Probabilities——Personality of the Exami- 
ner, etc.”, and partly by the bringing in of 
fresh illustrations. In its present form the 
book is, more than ever, “sound, interesting 





and useful.” 

Cope REMEDIES. Remedies and Remedial 

_ Rights by the Civil. Action according to 
the Reformed American Procedure. By 

John Norton Pomeroy. Fourth edition, re- 

vised and enlarged by Thomas A. Bogle. 

Boston: Little, Brown, and Company. 

1904. (clxx+983 pp.) 

Since the appearance of the first edition 
of Pomeroy’s Code Remedies in 1875, each 
decade, roughly speaking, has produced a 
new edition. This is as it should be, for the 
work was we'l done in the first instance, 











and a revision of such a treatise as this, is 
necessary about once in ten years, in order 
that the book may keep pace with Code 
changes and with decisions on pleading un- 
der the Code. A volume dealing with “Re- 
formed Procedure”— the “grand principle” 
of which Professor Pomeroy, in the preface 
to the first edition, defined as “the aboli- 
tion of the distinction between legal and 
equitable suits, and the substitution of one 
judicial instrument, by which both legal and 
equitable remedies may be obtained, either 
singly or in combination”— is of practical 
use, of course, to the lawyer practising in 
those jurisdictions (about half of the entire 
number of States) where Code pleading has 
been adopted; but Professor Pomeroy has 
written with such enthusiasm and knowl- 
edge that his treatise is also of value to the 
lawyer whose interest in the subject is 
purely theoretical. 

The editor of the present edition, Pro- 
fessor Bogle, of the University of Michi- 
gan, has performed his editorial duties with 
judgment, adding considerable new matter 
and bringing the citations down to date. 





CycLoPpepIA OF Law AND PRoceDuRE. Edited 
by William Mack. Volume xiii. New 
York: The American Law Book Com- 
pany. 1904. (1049 pp.) 

The thirteenth volume of the Cyclopedia 
covers topics from Damages to Descendi- 
ble. The principal articles are those on 
Damages, by Robert Grattan and Frank 
FE. Jennings; Death, by Joseph Walker Ma- 
grath and Frank W. Jones; Deeds, by Jos- 
eph A. Joyce and Howard C. Joyce; and De- 
positions, by James Peck Clark. Other im- 
portant contributions are those treating of 
Dead Bodies, by Frank W. Jones; Action 
of Debt, by Frank E. Jennings; Dedication, 
by William Alexander Martin; Depositor- 
ies, by Arthur W. Blakemore; and Deposits 
in Court, by Everett V. Abbot. The notes 
are full and valuable, as usual. 
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CURRENT LEGAL ARTICLES. 

In the National Review (London) for Sep- 
tember, the “Reminiscences of an Irish 
County Court Judge’—the late Judge 
O’Connor Morris—contain the following 
just estimate of one of the few great judges 
of the present day—Lord Chief Baron 
Palles : 

The most brilliant figures on the Home 
Circuit of my day were John Thomas Ball 
and Christopher Palles, men of the most 
eminent parts, but very unlike each other. 

. Palles had a logical and most power- 
ful intellect, extraordinary industry, im- 
mense learning; above all, a fearless and in- 
dependent spirit. He brought these great 
qualities to the Bench he adorns. He is, 
perhaps, the ablest judge in the Three King- 
doms. He ought to have had the Great Seal 
of Ireland years ago, but lax administration 
and political favors have deprived him of the 
position to which he had a clear right. He 
has been supplanted and distanced by clever 
time-servers in their craft, who are not 
worthy to unloose his shoe-latchet. In 
Grattan’s phrase “The curse of Ireland is on 
him.” The genius of this great master of 
his art has been frowned down at the Castle. 





THE novel, but important, subject of “The 
Lawyer’s Lachrymal Rights” is cleverly dis- 
cussed by Albert W. Gaines, of the Chatta- 
nooga Bar, in the American Law Review for 
September-October. Mr. Gaines asks: 

Has a lawyer, in the course of his argu- 
ment to the jury, the right to cry? Has he 
the right, arguendo, to give vent to “words 
that weep and tears that speak?” 

It will tend to quiet the professional 
alarm, and at the same time appease the pro- 
fessional wrath, to know that lawyers in 
Tennessee, at least, have a judicial deter- 
mination of the question recognizing and dis- 
tinctly adjudicating the inviolable lachrymal 
rights of the lawyer. 

In a well-considered case, which came be- 
fore the court upon an assignment of errors 
to the effect that “counsel for the plaintiff, 
in his closing argument, in the midst of a 


very eloquent and impassioned appeal to the 








jury, shed tears and unduly excited the sym- 
pathies of the jury in favor of the plaintiff 
and greatly prejudiced them against the de- 
fendant,” the Supreme Court of Tennessee, 
in an able opinion delivered by that erudite, 
discriminating jurist, Judge Wilkes, upheld 
the lawyer’s constitutional right to cry be- 
fore a jury... . 

As counsel for appellants in the Tennessee 
case referred to availed themselves of the 
salutary rule which excuses the citing of 
authorities “when there are none known to 
counsel;” and while the court in delivering 
the opinion stated, that, after diligent search 
no authority could be found, there being no 
precedent, we may confidently rely upon this 
case as the leading case upon lachrymal 
rights; and, besides the guarantee of the 
Constitution that the citizens of each State 
shall be entitled to all of the privileges of 
the citizens of the several States, we feel 
that the decision is correct in principle, so 
sound, so broad and so universal in its ap- 
plication that counsel all over the land may 
confidently rely upon it, and, under its pro- 
tection, may unrestrainedly exercise their 
constitutional rights and give way to the 
“melting mood” in the presence of the court 
and jury. 

The right of the lawyer to cry before the 
jury is not only fundamental, but it is a 
prescriptive right, having existed from time 
immemorial whereof the memory of man 
runneth not to the contrary. 

The demand for redress of all grievances 
at Runnymede contains no allusion to any 
encroachment upon the lawyer’s lachrymal 
rights; and so the Petition of Right and the 
Bill of Rights are significantly silent as to 
the lawyer’s right to cry, proving conclu- 
sively that lachrymal rights were universally 
recognized and were not even questioned by 
the most tyrannical of kings, and that, too, 
in the face of the fact that these rights were 
being’ constantly, openly and notoriously 
practised by a profession which has never 
yet been accused of a retiring modesty in the 
assertion and maintenance of its preroga- 
tives. 


Lachrymal rights are strictly personal. 
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The law knows no such maxim as qui lachri- 
mat per alium lachrimat per se. Every lawyer 
has the constitutional right to cry for him- 
self, and the presence of the official Court- 
Crier does not curtail his unquestioned priv- 
ilege of giving vent, if he so desires, to a 
veritable lachrymal storm. 





Tue recent arrest and fining in Massa- 
chusetts of an attaché of the British Embassy 
is treated in an eminently fair manner by 
the English legal journals. For example, 
the Law Times says: 

The arrest and imposition of fines for fu- 
rious motor driving on Mr. Gurney, the 
third secretary of the British Legation at 
Washington, and for contempt of court in 
refusing to plead, by a magistrate at the po- 
lice court at Lenox, Massachusetts, on Mon- 
day in last week, were clear violations of in- 
ternational amenities, and the fines have, ac- 
cordingly, been remitted and a suitable apol- 
ogy offered. The fiction of exterritoriality 
has, however, been established by the con- 
sensus of nations with a view to the securing 
of a free and fearless discharge of diplomatic 
functions, unrestrained by obedience to the 
local jurisdiction, for ambassadors and the 
members of their suites possessing a diplo- 
matic character, among whom are included 
secretaries of embassies, who, like the am- 
bassador himself, hold commissions from the 
Sovereign. While the privilege based on 
the fiction of exterritoriality continues it 
exempts its possessors from local jurisdic- 
tion. It is, however, a privilege which might 
well be waived in an ordinary police case, 
and Mr. Gurney would probably have been 
more discreet, and have acted more in the 
spirit of international comity, if he had paid 
the fine for furious motoring without invok- 
ing his diplomatic character as a plea to the 
magisterial jurisdiction—a course which Mr. 
J. Mortimer, who, when an attaché of the 
American Legation at St. Petersburg in 1859, 
on his arrest by a policeman for violating 
the law prohibiting smoking in the streets of 
St. Petersburg, writes to the Press that he 
followed, “paying the fine and carefully ab- 
staining from informing the magistrate that 
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he was a member of the Corps Diploma- 
tique.” In ordinary cases of a violation by a 
diplomatic agent of the local criminal law, 
the correct and usual course is to ask his 
recall. 

And in the same admirable spirit is the 
Law Journal’s comment: 

There is distinct authority that in the 
United States a diplomatic functionary is 
not amenable civilly or criminally (Ex parte 
Cabrera, 1 Washington, U. S. 231). In this 
country exemption from civil process is un- 
doubtedly secured by the Diplomatic Im- 
munities Act of 1708, but there is no case of 
authority declaring that absolute immunity 
from criminal process exists. The famous 
case of Pantaleone da Sa, in Cromwell’s 
time, is the other way. A member of the 
Portuguese Embassy was tried and executed 
for a murder in the Royal Exchange, and 
the protests of Portugal were treated as un- 
founded in law. But in modern times it 
seems to have been uniformly admitted that 
diplomatic personages are here exempt from 
criminal proceedings. Attempts to hold in- 
quests on deceased members of the Chinese 
Embassy have been defeated, and process 
for bilking cabmen, keeping fowls so as to 
be a public nuisance, and for park offences 
have failed on the ground of privilege. The 
jurists are not agreed as to the basis and 
true limits of diplomatic immunities, nor on 
the question whether they are to depend on 
the fiction of extraterritoriality or on some 
other more reasonable principle. But, as- 
suming the existence of the privilege, its 
abuse may lead to serious consequences, and 
we doubt whether the British diplomatic ser- 
vice will gain much by possessing a person 
who claims the diplomatic privilege to break 
the police regulations of the country to 
which he is accredited or to scorch over its 
surface to the danger of its citizens. 

It seems, however, that even American of- 
ficials abroad are sometimes guilty of break- 
ing speed rules, as witness the following item 
from the “Irish Notes” in the same issue of 
the Law Times from which is taken the ex- 
tract quoted above concerning Mr. Gurney: 

The campaign against furious motor driv- 
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ing in Dublin continues. The last person to 
fall into the hands of the police was the 
American Consul in Dublin, who has been 
summoned and fined. It was suggested 
rather than put forward that his interna- 
tional character gave him some sort of im- 
munity; but, of course, such a contention 
could not be raised for a moment in the case 
of a consul. 


On the question of the legal status of a 
consul, the Law Times says: 

The claim of the consul-general for Spain 
in Liverpool for exemption virtute officii 
from rates which he has declined to pay, re- 
ferring the matter to the Spanish ambassa- 
dor, cannot, we submit, sustained on 
grounds of international morality. Consuls 
are, no doubt, clothed with diplomatic 
functions by special conventions in non- 
Christian countries, where exceptional pow- 
ers and immunities are rendered necessary 
by the absence of stable and responsible lo- 
cal government. Consuls commissioned by 
foreign States to look after the commercial 
interests of their citizens in Christian coun- 
tries and countries possessing a stable gov- 
ernment conducted on principles consonant 
with European civilization have never been 
charged with the conduct of foreign affairs, 
and have not accordingly been endowed with 
a diplomatic character, although by comity 
they enjoy certain exemptions from local 
and political obligations, such as exgmption 
from personal taxes, from arrest for political 
reasons, and from having soldiers quartered 
in their houses, and, in short, from such bur- 
dens as might hinder the effective discharge 
of consular duties. They are not, however, 
withdrawn from the civil and criminal juris- 
diction of the courts of the country in which 
they officiate. “Consuls,” wrote Jefferson, 


be 


“are not diplomatic characters, and have no 
immunity whatever against the laws of the 
land,” while Mr. Hannis Taylor lays down 
the proposition that consuls who hold real 
property and have a fixed residence in the 
country cannot by reason of their consular 
status divest such property of its national 


character ;” (Hannis Taylor's Public Interna- 
tional Law, p. 358). For a full exposition of 
the consular status, see /bid., pp 357-361. 


In the Central Law Journal Robert A, Ed- 
gar, discussing the question “Is the Pre- 
sumption of Innocence in Criminal Cases to 
be Weighed as Evidence in the Case,” says 
in conclusion: 

It will be seen from an examinatian of the 
foregoing authorities that a considerable 
difference of opinion exists as to the nature 
of the presumption of innocence, and 
whether it can be considered “evidence” in 
favor of the defendant which can 
“weighed” by the jury. Prior to the case of 
Coffin v. United States [156 U. S., 432] 
courts had reached diverse conclusions, 
withcut apparently making any examina- 
tion of the question or giving reasons for 
their judgments. That case purports to 
have considered the question carefully de 
novo. The doctrine there announced has 
been vigorously denied by Prof. 
Thayer and other text writers. 

It is difficult to say where the weight of 
authority lies. Perhaps more adjudicated 
cases have decided in favor of the affirma- 
tive of the question, though in some of these 
the decision may have been influenced by 
statute. The majority of text writers seem 
to take the negative view. The earliest 
books and cases which have come under my 
notice appear to say little or nothing about 
the presumption of innocence. 

In view of the wide diversity of opinion 
my own conclusion is of little value. Most 
men are innocent of crime, and from this 
general truth, the jury, as reasonable men, 
will infer or presume that it is more prob- 
able than not, that the particular man before 
them accused of crime is innocent. This is 
a natural presumption and may _ be 
“weighed” in favor of the prisoner even 
without a formal charge. But in so far as 
the presumption is one of law, it simply 
means, that the burden of proof is on the 
one asserting crime to prove it. The de- 
fendant is prima facie innocent, and if no 
evidence is brought against him, he is en- 


be 
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titled to be acquitted. The presumption it- 
self does not tell the amount of evidence 
necessary to overcome it. In criminal cases 
it is accompanied by another rule, which is 
that the proof against the prisoner must ex- 
clude every reasonable doubt, and in civil 
cases that the crime must be established by 
a preponderance of testimony. In each case 
the natural presumption of innocence may 
be considered as among the defendant’s evi- 
dence. But I confess myself unable to see 
how a presumption of law which is a mere 
legal rule can be “weighed,” how it can con- 
vince the understanding and make a man 
believe what he might otherwise disbelieve. 

If the presumption of law is not an arbi- 
trary one, devoid of probative force, why is 
it stronger in criminal cases than in civil 
cases? Why is the innocence of a party pre- 
sumed rather than the innocence of a third 
person? Why should the presumption be 
stronger “evidence” in the one case than in 
the other? Is the understanding convinced 
in the one case more than in the other? 

I do not wish to be understood as saying 
that the presumption of innocence should 
not be charged, even though the jury is cor- 
rectly instructed as to the burden of proof 
and reasonable doubt, and though logically 
it adds nothing. It may tend to disabuse 
the jury of any prejudice against the priso- 
ner on account of the position in which he 
stands, even though an instruction that the 
burden of proof is on the State to prove 
every allegation against the prisoner would 
be substantially the same. 


WritING concerning “Reckless Automobil- 
ists,” Case and Comment for September says: 

A supposition that automobiles can run 
with impunity anywhere up to the limit 
fixed by statute or ordinance seems to be 
somewhat common. Of course, it is entirely 
erroneous. An enactment that the speed 
shall not exceed a fixed maximum is by no 
means a license to run at that speed under 
all circumstances. The general principles 
of the law of negligence necessarily require 
that the speed under particular circum- 
stances should be far less than that maxi- 





mum, or indeed that the machine must be 
entirely stopped, if common prudence de- 
mands it in order to avoid a threatened in- 
jury to another person. There is a surpris- 
ing lack of adjudications in the courts, up to 
the present time, in respect to the use of 
these machines, but the principles applicable 
to the subject are the same as those which 
govern all vehicles on highways. Outside of 
specific enactments, the question is simply 
one of negligence, and in most instances this 
will, of course, be a matter for the jury. It 
is important for the public to have the rela- 
tive rights of automobilists and others very 
sharply defined by _ specific precedents, 
though there can be little dispute as to the 
general principles applicable. 


Unpker the title, “Church Law and Trust 
Law,” the Juridical Review for September 
has the following interesting note on the re- 
cent important Free Church of Scotland 
case (Bannatyne v. Lord Overtoun): 

The judgment of the House of Lords in 
this great leading case was, in the first place, 
a verdict on a twofold issue of fact. It found 
not only that the Free Church of Scotland, 
at its origin in 1843, held certain articles of 
creed, or at least of doctrine—notably the 
doctrine of Church Establishment—but, sec- 
ondly, that having originally accepted these 
articles, it had retained no power to revise 
them. These mere findings, in fact, applied 
to property accumulating and to views 
changing during sixty years, and to a Scot- 
tish Church known to the world chiefly by 
its initial sacrifices for freedom, were suffi- 
cient of themselves to convulse our eccle- 
siastically-minded population. But what the 
importance of the decision is to the law is a 
different question 

Has this decision changed our general 
Church Law or Trust Law? . . . It may, 
probably, be laid down, to begin with, that 
while the judgment denies that the Free 
Church had in its constitution a right to 
change doctrine (or, at least, denies that 
such a right had been proved), it does not 
deny that a church may put exactly such a 
claim into its memorandum of association, 
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and may prove it. But it certainly goes this 
length—that the church must prove it. The 
presumption is henceforth against it, even 
in the case of a Scottish church, which claims 
in its creed a Christ-given government, and 
has once in its history given up everything 
for freedom. But does not the presumption 
against it go further still? Some parts of the 
Lord Chancellor’s opinion might suggest 
that a creed or confession, being the foun- 
dation of a church, cannot be revised even 
by a body which originally claimed the right 
to do it. And Lord Robertson repeatedly 
hints, even while dealing with a church 
which from its birth had ear-marked its 
churches and manses for a future “united 
body,” that there may be much in the view 
taken in the old cases of Kirkintilloch and 
Thurso, that unless a church is absolutely 
unanimous, it may be prevented from unit- 
ing with another, even when no difference in 
doctrine or principle is alleged between the 
two. But probably neither judge is quite 
committed to either extreme position. And 
neither made part of the judgment of the 
House. The privilege or latitude of Scottish 
churches may be henceforth no greater than 
that of ordinary trusts. But it is, at any 
rate, no less. And it is by no means re- 
stricted to that of statutory companies with 
their memorandum and prospectus. 

But it is doubtful whether this judgment 
of our highest tribunal, assuming it to be 
exactly just as to all the past, has sufficient 
illumination for the guidance of such a fu- 
ture. It does not even give (as was ex- 
pected, and as the Lord Chancellor’s lumi- 
nous opening seemed to promise) a clear de- 
cision on what has been called, in the nar- 
rowest sense, the Law of Creeds. It prob- 
ably rules that these solemn documents are 
for ever unrevisable. But this formidable 
quality is apparently made common to them 
with some of those casual or annual “testi- 
monies” which Presbyterian Churches put in 
a far lower place than the Confessions they 
revere—and revise. What are the docu- 


ments which bind a church, is at least as 
doubtful after this judgment as before. 
Yet, with all deductions, this was a great 








decision on the law, as well as on the facts. 
For it rules that Westminster Confession 
Churches (and no doubt, therefore, all 
churches under the law of Scotland), so far 
as law can compel them, must not at their 
own hand change the form—in particular, 
the doctrinal form—in which they took ori- 
gin, unless they have reserved powers of 
change far more explicit than have hitherto 
been thought necessary. 


In The Commonwealth Law Review (Aus- 
tralia) for August, C. E. Weigall discusses 
“Industrial Arbitration and Common Law 
Rights,” under the Australian labor laws. 
Of the “preference clause” he says: 

Under what is known as the preference 
clause, s. 36 of the Act, the Court is given 
power to direct that preference shall be 
given to members of an industrial union of 
employés, who offer their services to an 
employer at the same time as a non-unionist 
workman, other things being equal. The 
Arbitration Court has held, in the Bread- 
carters’ case, that this provision does not re- 
strict the general powers which are given in 
the definition of industrial matters. In that 
case the Court ordered that any non-union- 
ist employé who was engaged must join 
the union,within a certain time after he en- 
tered upon his employment. The effect of 
such an order is to prohibit altogether the 
employment of a non-unionist workman, as 
such. This, it is submitted, the Court has 
no power to do, the general power given to 
the Court by the definition of industrial 
matters being in this respect subject to the 
conditions laid down in s. 36 of the Act 
specifically dealing with such orders. The 
right of an employer to employ non-unionist 
workmen has been further restricted by the 
interpretation placed by the Court upon its 
awards which contain a preference clause. 
Thus, on a summons against an employer 
who had engaged a non-unionist workman 
because he said he thought him the most 
suitable for his requirements, the Court, in 
In re Wild, held the employer guilty of a 
breach of the preference clause, and laid 
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down the principle that an employer bound 
by such a clause who employs a non-union- 
ist is liable to a penalty, if in the opinion of 
the Court there are at any time during the 
existence of the employment competent un- 
ionists available to do the work required to 
be performed, and that the question of the 
relative competency of the workman is a 
matter not for the employer, but for the 
Court, to decide. An employer bound by 
such a preference clause, therefore, cannot 
safely employ a non-unionist unless he has 
applied to the secretary of the employers’ 
union and been informed that none of his 
members are available, and is liable if he 
does not discharge the non-unionist directly 
a unionist is available. The secretray of the 
employes union is therefore clearly master 
of the situation, and the employer, while 
bound to pay the wage fixed by the award 
or do the work himself, cannot choose the 
man whom he thinks will give him the best 
value for his money. Further, the advances 
must be made by the employer, the em- 
plovés union being under no obligation to 
see that their men are on the spot and apply 
for the work. 

Like the prohibited immigrant, the non- 
unionist is “not wanted” by the ruling class, 
and it seems safe to predict that in a short 
time he will be as rare a phenomenon as, for 
instance, a baby. 





In the American Law Review for Septem- 
ber-October, Rudolf Dulon praises the de- 
cision of the Arbitration Tribunal at The 
Hague, which held that Great Britain, Ger- 
many and Italy—the blockading powers— 
“had preferential rights over the other 
claimant nations in the settlement of the 
claims against Venezuela,” and states the 
facts in the case more fully than they have 
been stated heretofore. He says: 

Aiter the Venezuelan ports had been 
placed under blockade Venezuela asked the 
United States to convey to Germany and 
Great Britain a proposal for an arbitration. 
This was done. Germany and Great Britain 
replied that arbitration seemed to them a sat- 
isfactory basis for arriving at a settlement of 


their claims, but that they considered it nec- 
essary to make certain reservations. There- 
upon the President of Venezuela tele- 
graphed that he recognized in principle the 
justice of the claims which the allied powers 
had presented to Venezuela; that these 
claims would already have been settled if it 
had not been for the Civil War, and that to- 
day the Venezuelan government bowed to 
superior force and would send Mr. Bowen, 
who would be authorized to settle the whole 
question as the representative of Venezuela, 
to Washington to confer with the represen- 
tatives of the powers which had claims 
against Venezuela in order to arrange an 
immediate settlement or for reference to 
The Hague Tribunal or other arbitrator. 
The German government then informed the 
United States that before entering into fur- 
ther negotiations with Venezuela it ap- 
peared necessary that President Castro 
should give a definite declaration that he ac- 
cepted unconditionally the reservations con- 
tained in a previous communication, be- 
sides which he must specially make clear in 
what manner he intended to pay the de- 
mands contained in that memorandum, or 
to give security for the amount. In reply to 
this demand President Castro telegraphed 
to Mr. Bowen that the Venezuelan govern- 
ment accepted the conditions of Great Bri- 
tain and Germany, and requested him to go 
immediately to Washington for the purpose 
of conferring with the diplomatic represen- 
tatives of Great Britain and Germany and 
with the diplomatic representatives of the 
other nations which had claims against 
Venezuela and to arrange either an imme- 
diate settlement of the claims or for their 
submission to arbitration. This telegram 
was transmitted by Mr. Bowen to the Secre- 
tary of State at Washington and by the 
United States ambassador at Berlin by in- 
struction communicated to the German gov- 
ernment a part of a letter from Mr. Bowen 
to the Secretary of State of the United 
States, which was marked confidential, and 
in which Mr. Bowen requested that if, as he 
understood, Great Britain and Germany 
wanted to know what guaranty they would 
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have, they be informed that it would be the 
customs houses, consequently, he, Mr. 
3owen, begged that the blockade be raised 
at once. 

It was seriously claimed in the proceed- 
ings before The Hague Tribunal by Vene- 
zuela and by others of the creditor nations 
that the agreement of Venezuela that the 
blockade powers should have the customs 
houses as a guaranty was void because it 
was obtained under duress. This contention 
might as well apply to the protocols of Feb- 
ruary 13, 1903, and even to the submission 
to arbitration, because both were entered 
into in order to induce the three powers to 
raise the blockade. The contention refutes 
itself. 

Notwithstanding the pledge under his 
hand on January 9, 1903, Mr. Bowen, as the 
Venezuelan representative, at Washington 
on January 23, 1903, proposed to Great Bri- 
tain, Germany and Italy, to the surprise of 
their representatives, that all claims against 
Venezuela should be paid out of the 30 per 
cent. of the customs revenues of La Guayra 
and Puerto Cabello. When this proposal 
was made, Mr. Bowen considered the assent 
of the three powers necessary. Such assent 
was not given. However, in the course of 
later negotiations on January 25 and 27, Mr. 
Bowen (notwithstanding the pledge) stated 
definitely that the 30 per cent. were destined 
not only for the blockading powers, but for 
all the creditor nations. The representatives 
of the blockading powers replied that the 30 
per cent. could not be accepted as a suffi- 
cient security unless they were to be em- 
ployed exclusively for the benefit of the 
blockading powers, and protested against 
the assignment of the 30 per cent. to all the 
creditor powers. As Mr. Bowen adhered to 
the position taken by him, the three powers, 
in the interests of peace, consented to the 
submission of the question to arbitration. 


THE Central Law Journal has this to say 
concerning “Right of Boarder to Receive 
Friends at his Boarding House for Im- 
moral Purposes or at Unusual Hours:” 

Until a man or woman lodges under his 





own vine and fig tree, no place where he 
may happen to abide is secure from intru- 
sion. Further than that, it seems to be the 
law that a boarder’s room may be broken 
into on suspicion and his friends or visitors 
be held liable as trespassers, depending 
upon the moral or immora! purpose of their 
visit. This latter rule of law was forcib‘y 
illustrated by the recent case of Watson v. 
Dilts, 100 N. W. Rep 50, where the Supreme 
Court of Iowa held that where a defendant 
went to plaintiff's house between g and 12 
o’clock in the evening for the purpose of 
having sexual intercourse with a female 
boarder, and was admitted to the house by 
her, he was a trespasser. 

This decision raises several important 
questions: First: What purposes are so im- 
moral as to change an invited guest of a 
boarder into a trespasser? Second: In such 
cases does not the boarder himself become 
a trespasser, or is he only an accessory be- 
fore the fact? Third: To what length may 
a landlord go to discover the purpose of any 
visitors who may happen to ca‘l upon any of 
his boarders? Fourth: What facts are suffi- 
cient to raise a just suspicion in the landlord 
that the purposes of his guest are immoral 
or illegal? Fifth: Must a social call on a 
female boarder in rural communities occur 
before nine o'clock in the evening to be 
above suspicion? Sixth: If such is the case, 
what is the time limit for social calls in a 
populous metropolis? All these questions, 
fraught with such tremendous importance, 
are called forth by the decision of the court, 
but left, unfortunately, in the most perplex- 
ing uncertainty. 

On the “Restriction of Book Sales to One 
Price,” the National Corporation Reporter 
says: 

The law which has been asserted in Edison 
Phonograph Company v. Pike, 116 Fed. 





Rep., 863, and in Victor Talking Machine 
Company v. The Fair, 118 Fed. Rep., 609, 
is spreading, and at least one publisher has 
resorted to the expedient of controlling the 
price of his publication by printing on the 
page immediately following the title-page, 
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the following: ‘The price of this book at 
retail is $1.00 net. No dealer is licensed to 
sell it at a less price, and the sale at a less 
price will be treated as an infringement of 
the copyright.” 

In Bobbs-Merrill Company v. Snellenbrug, 
131 Fed. Rep., 530, it was held in the Circuit 
Court for the Eastern District of Pennsylva- 
nia, that such a notice did not entitle the 
publishers to control the retail price of the 
book so as to render the sale of the book 
at a reduced price an infringement of the 
copyright. 

District Judge Holland pointed out that 
the result of all the decisions in cases of this 
kind is to the effect that when the owner of 
a copyright transfers title to a copyrighted 
book, although under an agreement restrict- 
ing its use, or price at which it can be sold 
at retail, and the book is sold in violation of 
this agreement, his only remedy is for 
breach of contract, and cannot be restrained 
by virtue of the copyright statutes. 

But does a notice inserted in the books of 
a publisher amount to the retention by him 
of such an ownership, when the copy is 
transferred, as would entitle him to protec- 
tion under the copyright law? This question 
was answered in the negative, and it was 
held that the copyright statutes cannot be 
invoked to control the retailing trade of 
books, the title to which the copyright owner 
has transferred. When a book publisher 
transfers his title to a copy of a book, either 
to reader, subscriber or retailer, he has exer- 
cised his sole liberty of vending that par- 
ticular copy, and it is the only right the exer- 
cise of which is protected by the copyright 
law. 

It is suggested by the court that if it is de- 
sirable to further control the matter of sale 
at retail in the possession of the retailer, it 
must be by agreement with the seller and his 
vendees, and that such a notice in the book 
cannot work an infringement. It would 
simply be a violation of contract with a pur- 
chaser, and the publisher must took for his 
remedy to their contract. 

The attempted restriction will no doubt be 
fought to the bitter end, and it may require 





the decision of the highest court in the land 
to settle it. 


OnE result of the Beck case (says The 
Law Journal, London) has been to revive the 
demand for the establishment of a Court of 
Criminal Appeal—a demand to which fur- 
ther force has been given by the release of 
Isaac da Costa. These two cases of mis- 
taken identity go to show—what, of course, 
needed no demonstration—that the admin- 
istration of justice is not free from error. 
That they are to be regarded as proving the 
necessity of a Court of Criminal Appeal is 
by no means so certain. Apart from the 
main ground on which the formation of 
such a tribunal is to be opposed—that it 
would, in destroying the finality of their de- 
cisions, tend to weaken the sense of respon- 
sibility under which juries now discharge 
their duties—there are numerous points to 
be disposed of before an unlimited right of 
appeal in criminal cases can be shown to be 
desirable. The great majority of prisoners 
are poor. A petition to the Home Office is 
an inexpensive thing, but an appeal to a 
Court of Criminal Appeal would be costly. 
“The door of appeal is open to the rich man, 
closed to the poor. In practice the result of 
the right of criminal appeal is that there is 
one law for the rich, another for the poor.” 
That is the view expressed of the Amer- 
ican system in a recent number of THE GREEN 
Bac, and it is difficult to see how a similar 
result could be avoided here. Not less in- 
structive is the experience of America in re- 
gard to delay. In New York County, dur- 
ing the five years from 1898 to 1902, the 
average interval between a conviction and 
the decision on appeal was fourteen months. 
Any considerable delay in the determination 
of criminal cases is bound to bring the ad- 
ministration of justice into disrepute. 

Another point to be considered is that a 
Court of Criminal Appeal, like any other 
judicial tribunal, would be compelled to act 
according to the settled rules of evidence. 
The Home Office is unfettered in this re- 
spect; it can act on evidence which could 
not properly be brought before a Court of 








772 





The Green Bag. 





law. Moreover, the decision of a Court of 
Criminal Appeal would tie the hands of the 
Home Secretary in the exercise of the pre- 
rogative of mercy. It would be almost im- 
possible for him to reduce a sentence after 
it had been confirmed by the Court. And 
this question needs an answer: How can the 
power of reviewing an acquittal be logically 
withheld from a Court empowered to review 
a conviction? The law is certainly as much 
concerned with the punishment of the guilty 
as with setting the innocent free, and juries 
are not less prone to error in acquitting 
than in convicting a prisoner. 

ONE interesting point on the question of 
appeal in criminal cases is brought out by 
the Law Times (London), which says: 

The proposal that a power of appeal 
should be granted from the verdicts of juries 
in matters of fact in criminal intro- 
duces, when rightly understood, no novel 
principle in the law or the Constitution of 
the country; it would, if carried into effect, 
merely make the supervision which the Con- 
stitution vested in the King’s Bench Divi- 
sion over other criminal tribunals a reality 


cases 


and not a mere name, by giving the power 
of correcting, not merely mistakes in point 
of form, but those errors that actually af- 
fected the substantial justice of the proceed- 
ings. This position was thus explained and 
illustrated by Mr. Butt in moving in the 
House of Commons the second reading of a 
New Trials (Criminal Cases) Bill on June 1, 
1853: 


The law and the Constitution [said Mr, 
Butt] invested the Court of Queen’s Bench 
with the superintendence and control of all 
inferior criminal jurisdictions—that is, of all 
courts except the House of Lords or the 
Court of the Lord High Steward for the 
trial of a peer. This was the principle of the 
law. The Court of Queen’s Bench had the 
power to correct the erroneous judgments of 
all other courts. But how was this limited 
and made a nullity in practice? Only by this 
—that the Court of Queen’s Bench could 
only know what passed in the other courts 
by that which is called the record—that is, 
the formal entry of the proceedings on 
parchment. The record, however, conveyed 
about as much information of the proceed- 
ings as the Votes, published each morning 
did of the debates in that House; it showed 
the charge, the finding of the jury, and the 
sentence, but it did not show one particle of 
the evidence or the rulings of the judge. 
What, then, was the result? That the power 
of supervision in the Court of Queen’s Bench 
was limited to errors which, in technical lan- 
guage, appeared on the record. No matter 
whether the error was important or minute, 
if it found its way into the formal entry of 
the proceedings then it became matter for 
the correction of an appellate tribunal, even 
if it were only the misprision of a clerk. 
The gravest errors which did not so find 
their way, the court, which the law nomi- 
nally invested with complete control, had no 


power either to remedy or correct. 
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ACCIDENT INSURANCE. (DEATH FROM TRIM 
MING A CORN.) 
UNITED STATES CIRCUIT CouRT, 
E. D. PENNSYLVANIA. 
In Nax v. Travelers’ Ins. Co., 130 Federal 
Reporter 985, the court is of the opinion 
that a death resulting from a self-inflicted 
knife cut made by an insured while trim- 
ming a corn, which was followed by blood- 
poisoning, is one from an “accidental, ex- 
ternal and violent” injury, within the mean- 
ing of an accident policy. In support of this 
holding the court cites Western Commer- 
cial Travelers’ Assn. v. Smith, 85 Federal 
Reporter 405, 29 Circuit Court of Appeals 
223, 40 Lawyers’ Reports Annotated 653. 


CIGAR GUESSING CONTEST. (Lorrery.) 
New YORK Court OF APPEALS. 
People ex rel. Ellison v. Lavin, 71 North- 
eastern Reporter 753, involved the question 
whether or not a scheme for the distribution 
of money and cigars among the purchasers 
of certain brands of cigars, who will give 
the closest estimate of the number of cigars 
on which taxes would be collected bv the 
government during a named month is a lot- 
tery, within the meaning of New York 
Penal Code §323, which defines a lottery as 
a scheme for the distribution of property by 
chance among persons who have paid a val- 
uable consideration for the chance. The 
Appellate Division was of the opinion that 
as a knowledge of the condition of the to- 
bacco trade, the importation of cigars, and 
similar matters would enable those posses- 
sing the information to estimate more ac- 
curately than others ignorant of these con- 
ditions the number of cigars on which taxes 
would be collected, the distribution would 
not depend exclusively on chance, but to 
some extent at least be affected by the exer- 
cise of judgment, and that, therefore, the 


scheme did not constitute a lottery. The 
Appellate Court, however, points out that 
the New York statute does not provide that 
the distribution must be by pure chance, or 
by chance exclusively. Therefore the rule 
obtaining in some jurisdictions that it is 
necessary that a dstribution shall be purely 
by chance, without any other element af- 
fecting the result, in order that it shall con- 
stitute a lottery does not govern this case. 
The test under the statute is whether the 
element of chance or the element of skill is 
predominating. If the element of skill pre- 
dominates in estimating the number of ci- 
gars on which taxes will be paid in a month, 
the distribution will not be a lottery, but if 
the element of chance predominates in 
making this calculation, it will come within 
the statute. The court says that there are 
expert statisticians both in government em- 
ploy and in that of private commercial 
houses who are known for their ability to 
predict the probable yield of the crops that 
will be harvested during the current year. 
If the contest for a prize was to be had 
among experts, the award of the prize, de- 
spite the many elements affecting the result 
which no one could foresee, might possibly 
be held dependent on judgment and not on 
chance. But the competition involved, the 
court considers to be of an entirely differ- 
ent character. The scheme contemplates 
Over 35,000 competitors. From the table 
given in the advertisement it appears that 
the quantity of cigars stamped varies from 
month to month in the same year as greatly 
as 40,000,000, and between a month of one 
year and the corresponding month of the 
next year as greatly as 90,000,000. The 
court therefore considers it clear that if 
several experts should agree in estimating 
the output within 5,000,000, or one per cent. 
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of the number actually stamped, it would 
show a remarkable accuracy in their meth- 
ods of calculation. Yet, with 35,000 com- 
petitors the probabilities would be that the 
first prize would be won by a very much 
closer approximation. The court therefore 
comes to the conclusion that the distribu- 
tion intended is controlled by chance within 
the meaning of the statute, and hence il- 
legal. 
EMPLOYMENT AGENTS. (LAW LIMITING 
CHARGES — CONSTITUTIONALITY.) 
SUPREME COURT OF CALIFORNIA. 
The constitutionality of a statute (St. Cal. 
1903, p. 14, c. 11, $4) limiting the compen- 
sation which an employment agent may re- 
ceive to a certain per cent. of a month’s 
wages, was involved in Ex parte Dickey, 77 
Pacific Reporter 924. It was contended 
that the statute was a valid exercise of the 
State's police power, but the court calls at 
tention to the fact that the due exercise of 
the police power is limited to the preserva- 
tion of the public health, safety and morals; 
and notes that the business of an employ- 
ment agent is not only innocent and inno- 
cuous, but is highly beneficial as tending the 
more quickly to secure labor for the unem- 
ployed. Therefore the court considers that 
there is nothing in the nature of the busi- 
ness which in any way threatens or endan- 
gers the public health, safety or morals. 
Nor is the purpose of the statute to regulate 
in these regards, or in any of them. The 
declared purpose and the plain effect of the 
statute is to limit the right of an employ- 
a right 





ment agent in making contracts 
free to those who follow other vocations— 
and arbitrarily to fix the compensation 
which he may receive for the services which 
he renders. 
to all legitimate occupations is an asset of 
the petitioner in his chosen occupation, and 


This right of contract common 


is a part of the property in the enjoyment of 
which he is guaranteed protection by the 
Constitution. By the act in question he is 


arbitrarily stripped of this right of contract 
and deprived of his property, and left, in 
following his vocation and in pursuit of his 


l:velikcod, circumscribed and hampered by 
a law not applicable to his fellow men in 
other occupations. Such legislation is of the 
class discussed by Judge Cooley in his work 
on Constitutional Limitations, “entirely ar- 
bitrary in its character, and restricting the 
rights, privileges, or legal capacities” of one 
class of citizens “in a manner before un- 
known to the law.” For such legislation, 
as he very justly adds, those who claim its 
validity should be able to show a specific au- 
thority therefor, “instead of calling upon 
others to show how and where the authority 
is negatived.” And where, it may be asked, 
could the line be drawn, if the Legislature, 
under the guise of the exercise of its police 
power, should thus be permitted to encroach 
upon the rights of one class of citizens? Why 
should not the butcher and the baker, deal- 
ing in the necessaries of life, be restricted 
in their right of contract and consequently 
in their profits, to ten, five, or one per cent.? 
Why should not the contractor, the mer- 
chant, the professional man, be likewise sub- 
jected to such paternal laws, and why might 
not the Legislature fix the price and the 
value of the services of labor? The court, 
therefere, considers it clear that the statute 
contravenes the constitutional guaranty of 
proteetion in the possession of property. 


INNKEEPERS. (Liabitiry ro GUEsTs FOR ToRTs 
OF SERVANTS.) 
UNITED STATES CIRCUIT COURT OF APPEALS, 
KIGHTH CIRCUIT 
Claney v. Barker, 131 Federal Reporter 
161, was an action against the keepers of a 
hotel for injuries to a guest. A boy, who 
was a guest of defendants’ at their hotel, 
wandered out of the room assigned to him 
and into a room wherein a bellboy of de- 
fendants’ was amusing himself by playing a 
harmonica while temporarily off duty. 
While the guest was in this room he was 
either accidentally or wilfully shot by the 
bellboy. Action was thereon brought 
against the innkeepers to hold them 
liable for the acts of their bellboy. While 
loose statements in 
effect that the lia- 


there are many 
the books to the 
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bility of common carriers to their pas- 
sengers and the liability of innkeepers to 
their guests are similar, and while that prop- 
osition may be conceded, it is certain that 
the limits of these liabilities are by no means 
the same. A railroad company is liable to 
its passengers for a failure to exercise the 
utmost care in the preparation of its road 
and the operation of its engines and trains 
upon it, because the swift movement of its 
passenger train is always fraught with ex- 
traordinary danger, which it requires extra- 
ordinary care to avert. But an innkeeper’s 
liability for the condition and operation of 
his hotel is limited to the failure to exercise 
ordinary care, because his is an ordinary oc- 
cupation fraught with no extraordinary dan- 
ger. Sandys v. Florence, 47 L. J. C. P. L. 
398.600. It no more follows, from the simi- 
larity of the liability of the carrier to that of 
the innkeeper, that the latter is liable for the 
wilful or negligent acts of its servants be- 
vond the scope of their employment, than 
it does that the latter is liable for a failure to 
exercise the highest possible care to make 
his hotel and its operation safe for its guests, 
because the carrier must exercise that de- 
eree of care in the management of its rail- 
road, engines and trains. Again, there is a 
marked difference in the character of the 
contracts of carriage on a railroad or steam- 
boat and of entertainment at an inn, and a 
wide difference in the relations of the parties 
to these contracts. In the former the car- 
rier takes and the passenger surrenders to 
him the control and dominion of his person, 
and the chief, nay, practically the only, oc- 
cupation of both parties is the performance 
of the contract of carriage. For the time 
being all other occupations are subordinate 
to the transportation. The carrier regulates 
the movements of the passenger, assigns 
him his seat or berth, and determines when, 
how and where he shall ride, eat, and sleep, 
while the passenger submits to the rules, 
regulations, and directions of the carrier, 
and is transported in the manner the latter 
directs. The contract is that the passenger 
will surrender the direction and dominion of 
his person to the servants of the carrier, to 





be transported in the car, seat, or berth, and 
in the manner in which they direct, and that 
the latter will take charge of and transport 
the person of the passenger safely. The log- 
ical and necessary result of this relation of 
the parties is that every servant of the car- 
rier who is employed in assisting to trans- 
port the passenger safely, every conductor, 
brakeman, and porter who is employed to 
assist in the transportation, is constantly 
acting within the scope and course of his 
employment while he is upon the train or 
boat, because he is one of those selected by 
his master and placed in charge of the per- 
son of the passenger to safely transport him 
to his destination. Any negligent or wilful 
act of such a servant which inflicts injury 
upon the passenger is necessarily a breach of 
the master’s contract of safe carriage, and 
for it the latter must respond. But the con- 
tract of an innkeeper with his guest, and 
their relations to each other, are not of this 
character. The innkeeper does not take, 
nor does the guest surrender, the control or 
dominion of the latter’s person. The per- 
formance of the contract of entertainment is 
not the chief occupation of the parties, but 
it is subordinate to the ordinary business or 
pleasure of the guest. The innkeeper as- 
signs a room to his guest, but neither he nor 
his servants direct him when or how he shall 
occupy it; but they leave him free to use or 
to fail to use it, and all the other means of 
entertainment proffered, when and as he 
chooses, and to retain the uncontrolled do- 
minion of his person and of his movements. 
The agreement is not that the guest shall 
surrender the control of his person and ac- 
tion to the servants of the innkeeper in or- 
der that he may be protected from injury 
and entertained. It is that the guest may re- 
tain the direction of his own action, that he 
may enjoy the entertainment offered, and 
that the innkeeper will exercise ordinary 
care to provide for his comfort and safety. 
The servants of the innkeeper are not placed 
in charge of the person of the guest, to di- 
rect, guide, and control his location and ac- 
tion, nor are they employed to perform any 
contract to insure his safety; but they are 
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engaged in the execution of the agreement 
of the master to exercise ordinary care for 
the comfort and safety of the visitor. The 
natural and logical result of this relation of 
the parties is that when the servants are not 
engaged in the course or scope of their em- 
ployment, although they may be present in 
the hotel, they are not performing their mas- 
ter’s contract, and he is not liable for their 
negligent or wilful acts. Moreover, the 
court considers that the authorities in the 
cases involving the liability of common car- 
riers, of owners of palace cars, of steam- 
boats, and of theaters, upon which plaintiff 
relied, were cases in which the servants were 
acting within the course or scope of their 
employment. 

Thayer, Circuit Judge, vigorously dissents 
from the conclusion reached by the majority. 
He is of the opinion that the rule governing 
the liability of a carrier for injuries to pas- 
sengers by the carrier’s servants applies in 
the case of injuries to guests by the servants 
of an innkeeper. In support of the proposi- 
tion that the relation existing between a car- 
rier and a passenger is similar to that exist- 
ing between an innkeeper and his guests, 
Judge Thayer cites Commonwealth v. Pow- 
er, 7 Metcalf 596, 41 American Decisions 
465; Bass v. Chicago & Northwestern Ry. 
Co., 36 Wisconsin 450, 17 American Reports 
495; Norcross v. Norcross, 53 Main 163; 
Dickson v. Waldron, 34 Northeastern Re- 
porter 506, and Pinkerton v. Woodward, 33 
California 557. As to the proposition that 
an innkeeper is not an insurer of the safety 
of the person to his guest while within the 
hotel, which proposition the majority relied 
on, Judge Thayer says that the same may be 
said of carriers. They do not insure the per- 
sonal safety of passengers, but only to exer- 
cise a very high degree of care, or, as it is 
sometimes said, “the utmost care,” for their 
protection. Yet it is now well settled that 


this duty is so comprehensive that it renders 
the carrier responsible for injuries inflicted 
on passengers so long as the relation of car- 
rier and passenger exists, not only by the 
negligent acts of its servants done while in 
the performance of some duty, but also by 
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their wilful and wrongful acts, such as as- 
saults committed on passengers or indigni- 
ties offered to-them. After a review of the 
authorities relating to the duties of an inn- 
keeper to his guests, Judge Thayer states 
that he has been unable to discover any suf- 
ficient reason why an innkeeper should not 
be held responsible to his guests for the con- 
sequences of any wilful and wrongful acts of 
his servants committed within the hotel to 
the same extent that the carrier is respon- 
sible to its passengers for like wrongful acts 
of its servants, and he fully approves the doc- 
trine of the Supreme Court of Nebraska to 
that effect in Clancy v. Barker, 98 N. W. 
Rep. 440, which case was adversely criticised 
in the majority opinion. 





INSURANCE. (Murua. BENEFIT ASSOCIATION — 
BENEFICIARIES—POWERS.) 
UNITED STATES CIRCUIT CouR!, 

E. D. Missourl. 

The power of a mutual benefit society to 
issue a certificate payable to a person who 
was married to insured, and who, in good 
faith, lived with him as his wife, though she 
was not his legal wife by reason of his hav- 
ing a former wife from whom he had not 
been divorced, was questioned in James v. 
Supreme Council of the Royal Arcanum, 130 
Federal Reporter 1014. It appeared that 
the laws of the State wherein the society was 
incorporated, and the constitution and by- 
laws of the society, gave it express power, 
not only to provide for the widows, orphans, 
and other relatives of deceased members, 
but also to make provision for “any persons 
dependent upon deceased members.” It 
further appeared that the beneficiary in this 
case was dependent on insured for her sup- 
port. Hence the court concluded that she 
came within the designation “any persons 
dependent upon deceased members” and 
could, therefore, be designated as a benefi- 
ciary. This conclusion the court considers 
abundantly supported by Story v. Williams- 
burgh Masonic Mutual Benefit Association, 
95 New York 474; Supreme Tent of 
Knights of Maccabees v. McAllister, G2 
Northwestern Reporter 770; Senge vw. 
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Senge, 106 Illinois Appeals 140; Supreme 
Lodge Ancient Order of United Workmen 
v. Hutchinson, 6 Indiana Appeals 399, 33 
Northeastern Reporter 1124. 


LITERARY CRITICISM. (LIBEL.) 
NEW YORK COURT OF APPEALS, 
The decision of the Appellate Division of 
the Supreme Court in the famous case of 
Triggs v. Sun Printing and Publishing Asso- 
ciation, is reversed by the Court of Appeals 
in 71 Northeastern Reporter 739. This was 
an action for libel by Professor Triggs, an 
instructor in the University of Chicago, 
against the defendant for the publication of 
articles in the New York Sun, which ridi- 
culed the professor’s opinions and criticisms 
on literary topics. The Appellate Division 
held that the articles were not libelous per se, 
but this decision is now reversed by the 
Court of Appeals. The latter court concedes 
that when an author places his work before 
the public he invites criticism, and however 
hostile it may be the critic is not liable for 
libel, provided he makes no misstatements 
on material facts contained in the writing, 
and does not go out of his way to attack the 
author. But it is pointed out that the critic 
must confine himself to criticism and not 
make it the veil for personal censure, nor 
allow himself to run into reckless and un- 
fair attacks merely for the purpose of exer- 
cising his power of denunciation. Thus if, 
under the pretext of criticising a literary 
production or the acts of one occupying a 
public position, the critic takes an opportun- 
ity to attack the author or occupant, he will 
be liable in an action for libel. In this case 
the court says it is obvious that the articles 
complained of go far beyond the field of fair 
and honest criticism, and are attempts to 
portray the plaintiff in a ridiculous light. 
They represent the plaintiff as illiterate, un- 
cultivated, coarse, and vulgar, and his ideas 
as sensational, absurd, and foolish. They 
also represent him as egotistical and con- 
ceited in the extreme, and convey the im- 
pression that he makes himself ridiculous, 
both in his method of instruction and by his 
public lectures. They also ridicule his pri- 


vate life by charging that he was unable to 
select a name for his baby until after a year 
of solemn deliberation. In short, they effect 
to represent him as a presumptuous literary 
freak. These representations concerning his 
personal characteristics were not within the 
bounds of fair and honest criticism, and are 
clearly libelous per se. It was contended by 
the respondent as a justification that the ar- 
ticles were written in jest, but to this the 
court answers: If, however, they can be re- 
garded as having been published as a jest, 
then it should be said that, however desir- 
able it may be that the readers of, and the 
writers for, the public prints shall be amused, 
it is manifest that neither such readers nor 
writers should be furnished such amusement 
at the expense of the reputation or business 
of another. In the language of Joy, C. B.: 
“The principle is clear that a person shall 
not be allowed to murder another’s reputa- 
tion in jest;” or, in the words of Smith, B., 
in the same case: “If a man in jest conveys 
a serious imputation, he jests at his peril.” 
Donoghue v. Hayes [1831], Hayes, Irish 
Exchequer, 265, 266. We are of the opinion 
that one assaulting the reputation or busi- 
ness of another in a public newspaper can- 
not justify it upon the ground that it was a 
mere jest, unless it is perfectly manifest from 
the language employed that it could in no 
respect be regarded as an attack upon the 
reputation or business of the person to 
whom it related. 


NEWSPAPERS. (CRITICISM OF JUDICIAL ACTIONS 
—CONTEMPT OF COURT.) 
UNITED STATES CIRCUIT CouRT, 
E. D. NorTH CAROLINA. 
The rights of a newspaper to criticise a 
decision of a judge of the Federal Court is 
discussed by Pritchard, Circuit Judge, in 
Cuyler v. Atlantic & N. C. R. Co., 131 Fed- 
eral Reporter 95. The publisher of a news- 
paper had severely criticised the District 
Court for its conduct in a certain action, and 
the editor had been cited and punished for 
contempt, whereupon habeas corpus proceed- 
ings were brought for the discharge of the 
prisoner. The court considers Revised 
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Statutes §725, which provides that lederal 
courts shall have power to punish contempt 
by fine or imprisonment, provided the power 
shall not extend to any cases except misbe- 
havior in the presence of or so near the court 
as to obstruct the administration of justice, 
the misbehavior of any of the officers of the 
court, and the disobedience or resistance by 
any such officer, party, juror, witness, or 
other person, to any lawful writ, order, rule, 
decree, or command of the county, as a limi- 
tation on the court’s power to punish for 
contempt, and, therefore, comes to the con- 
clusion that the Federal Court does not have 
power to punish a newspaper publisher for 
contempt for the publication of an article 
criticising the official conduct and integrity 
of the court. In support of this conclusion 
the court 
court to punish for contempt is based upon 


says: The inherent power of the 
the theory that it is essential that the court 
should possess ample authority to secure the 
free and unobstructed exercise of its func- 
tions in the enforcement of the law. There- 
fore, it is only such acts as tend to interfere 
with the orderly proceedings of the court or 
with the due administration of justice that 
can be properly punished as a contempt of 
court. Words written or spoken at a place 
other than where the court is held, and not 
so near thereto as to interfere with the pro- 
ceeding of the court, do not render the au- 
thor liable. Any loud noise or other dis- 
turbance in the presence of the court, or in 
the street or other place so near thereto as 
to interfere with the orderly proceedings of 
the court, would undoubtedly tend to ob- 
struct the administration of justice, and un- 
der such circumstances the court is empow- 
ered to summarily punish for contempt. 
That newspapers sometimes engage in un- 
warranted criticism of the courts cannot be 
denied. In some instances they construe the 
liberty of the press as a license to authorize 
them to engage in a wholesale abuse of the 
court, but these instances are rare, and do 
not warrant a departure from the well-settled 


principles of the law as declared by Congress 
the 
charged with the administration of the law 


and construed by courts. If judges 


are not to be criticised on account of their 
official conduct, the liberty of the press is 
abridged, and the rights of the individuals 
imperiled. While all citizens should enter- 
tain due respect for the courts of the land, 
it does not follow that editors and public 
speakers are to refrain from legitimate 
criticism of the acts of any tribunal. Such 
criticism should be invited by public officials, 
in order that the people may fully under- 
stand what is being done by those who are 
acting as their agents in the administration 
of the law. Public questions are generally 
settled in the right way, and the fact that 
such is the case is due, in a large measure, 
to their free and untrammeled discussion by 
the press of the country. The courts are 
constituted for the purpose of protecting the 
rights and liberties of the individual, and the 
enactment of any law which gives a judge 
the to prevent the free and unre- 
strained discussion of questions which may 
come the adjudication 
would, in many instances, defeat the very 


power 


before court for 
object for which the courts were established. 
There may be instances where the publica- 
tion of editorials or other matter in news- 
papers would bring the author within the 
limitations of the statute. For instance, if 
a newspaper editor should publish an article 
concerning a trial which was being consid- 
ered by a jury, and should send a copy of the 
paper containing such article to the jury, or 
a member thereof, during the progress of 
the trial, for the purpose of influencing them . 
in their deliberations, it would present a 
question whether such conduct would not be 
misbehavior in the presence of the court, or 
so near thereto as to obstruct the adminis- 
tration of justice. The following cases are 
cited as sustaining the court’s holding: Ex 
parte Robinson, 19 Wallace 510, 22 Lawyers’ 
Edition 205; Case of Savin, 131 United 
States 274, 9 Supreme Court 7o1, 33 Law- 
yers’ Edition 150; Ex parte Poulston, 19 Fed- 
eral Cases No. 11,350, page 1206. 


POLICE. (UsurpaTION OF AUTHORITY.) 
SUPREMF Court oF NEW 
Certain methods employed by the police 


of New York come in for a caustic criticism 


YORK. 
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by Justice Gaynor in Hale v. Burns, 89 New 
York Supplement 711. This was a suit for 
an injunction by the owner of a saloon and 
restaurant against a police captain to re- 
strain the latter from keeping his officers 
permanently in plaintiff's saloon and dining- 
room on suspicion that gambling was car- 
ried on there. It appeared that defendant 
had no evidence of any gaming in plaintiff's 
rooms and had not arrested anyone in or 
about the place, nor made any complaint be- 
fore a magistrate. It further appeared that 
defendant had said that he would keep his 
officers at plaintiff's place until he drove 
plaintiff out of his precinct, and also declared 
that he would keep his officers at plaintiff's 
place so long as he allowed certain-named 
persors to come in there. 

The court, in granting the injunction, con- 
demns the conduct of the police captain, say- 
ing: “He (the police captain) is acting with- 
out any warrant or authority whatever, and 
is evidently under the dangerous delusion 
that he is an official of unlimited powers, and 
free to exercise force or violence over any 
person or place in his precinct. He thinks 
he has the right to rule with a shillalah or 
policeman’s club. He is either grossly ig 
norant, or clse a wilful and dangerous crimi- 
nal. His acts clearly constitute the crime of 
oppression, and it is fortunate that they have 
not provoked violence, and even bloodshed, 
for the plaintiff has the right to resist them 
with all the force necessary. : 

“This case was argued before me two 
months ago, but | have refrained from de- 
ciding it so that those in authority over this 
police captain might call him to account for 
his lawless conduct, and make a decision 
here unnecessary, for it is irksome to have to 
repeatedly decide that the police have no 
right to invade any one’s house or place of 
business without a warrant from a magis- 
trate, except in pursuit of a fleeing criminal, 
or on a call for help against violence, and the 
like. The safeguards against such invasions, 
and against unlawful arrests, which are 
found in our Constitutions in this country, 
are the warp and woof of our system of gov- 
ernment, and of free government every- 


| 
| 


Where. They mark the distinction between 
free government and despotism. When they 
are set at naught free government is gone, 
and ygovernment by force, or despotism, 
takes its place. 

* The notion that the police, or police oftfi- 
1. May violate the law in their 


clals, however hig 
efforts cr pretenses to make others obey it, 
What they can- 
not do by keeping within the law themselves, 
the law does not require or suffer them to 
do at ail. It is not for them to try to be, or 
pretend to be, stricter or better than the law, 
cr rescrt to means which the law regards as 


is a most pernicious one. 


government, and does not 


destructive of iree 
permit. The law can be effective and per- 
manently enforced only in a lawful, orderly 
and uniform manner. This is a case in 
which it is the bounden duty of the judiciary 
to speak out plainly, after the manner of 
judges in England and here from the earliest 
times. Ina free government, the courts are 
the guardians of the rights and liberties of 
the people.” 


SLANDER. (PRIVILEGED COMMUNICATION.) 


SUPREME COURT OF GEORGIA. 


The point was raised in Flanders 7. Daley, 
48 Southeastern Reporter 327, that a minis- 
ter of the gospel cannot hold a person liable 
for words spoken in reference to his profes- 
sion, unless it appears that he is receiving 
The court concedes that 
there is respectable authority 


prot therefrom. 
supporting 
this view, but says that it is not prepared to 
adopt it. On the contrary, the court is of 
the opinion that a minister of the gospel, 
who has been the victim of slanderous words 
spoken in reference to his profession, should 
be entitled to his action against the slander- 
er without being compelled to show that he 
Was receiving at the time the words were 
uttered emoluments or compensation from 


his profession. ‘lhe true law protects the 


reputation or character of a minister of the 
gospel without regard to whether at the 


time the wrong is perpetrated upon hiin he 
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be receiving compensation for his services 
as such minister, or simply engaged in the 
work without reward or the hope thereof. 





UNITED STATES SUPREME COURT. (OrtGI- 
NAL JURISDICTION —Surirs BETWEEN STATES 
ON STATE Bonps.) 

UNITED STATES SUPREME COURT. 
In State of South Dakota v. State of 

North Carolina, United States Supreme 

Court, 24 Supreme Court Reporter 269, 

it was contended that the original juris- 

diction of the United States Supreme Court 

did not extend to a suit against one state by 

another state as donee of bonds originally 

held by individuals. The court refers to 
section, art. 3, of the Constitution, by which 
the Supreme Court is given original jurisdic- 
tion oi “controversies between two or more 
states,” and then cites Missouri v. Illinois, 

180 U. S. 208, 45 L. Ed. 497, 21 Sup. Ct. 

Rep. 331, wherein Justice Shiras, speaking 

for the court, reviewed at length the his- 

tory of incorporation of this provision into 
the Federal Constitution and the decisions 
rendered by the Supreme Court in respect 
to such jurisdiction, closing with these 
words: “The cases cited show that such jur- 
isdiction has been exercised in cases in- 
volving boundaries and jurisdiction over 

lands and their inhabitants and in cases di- 

rectly affecting the property rights and in- 

terests of a state.” The court says that the 
present case is one “directly affecting the 
property rights and interests of a state.” 

The court then, after reviewing the history 

of the adoption of the above mentioned 

clause in the Constitution and the adoption 
of the 11th Amendment, comes to the con- 
clusion that the court has jurisdiction to en- 
tertain the suit. In support of this conc‘u- 
sion the court cites United States v. North 

Carolina, 136 U. S. 211, 34 L. Ed. 336, 11 

Sup. Ct. Rep. 920; United States v. Texas, 

143 U. S. 641, 36 L. Ed. 285, 12 Sup. Ct. 


Rep. 488; United States v. Michigan, 190 U. 
S. 379, 47 L. Ed. 1103, 23 Sup. Ct. Rep. 742. 

Justice White wrote a dissenting opinion 
in which Chief Justice Fuller and Justices 
MeKenna and Day Concurred. In this dis- 
senting opinion Justice White contends that 
as the state of South Dakota was merely the 
donee of the bonds which originally were 
held by individuals the suit was a clear eva- 
sion of the 11th Amendment, which provides 
that “the judicial power of the United States 
shall not be construed to extend to any suit 
in law or equity commenced or prosecuted 
against one of the United States by citizens 
of another state or by citizens or subject ot 
any foreign state,” and that, therefore. the 
Supreme Court did not have jurisdiction -of 
the suit 


VILLAGES. (REASONABLENESS O1 FRANCHISE 
GRANTED LIGHTING CoMPANY.) 
SUPREME Court OF WISCONSIN, 
In LeFeber v. Northwestern Light & 
Power Co., 97 Northwestern Reporter 203, 
it was contended that an ordinance adopted 
by the village board of West Allis, Wiscon- 
son, which granted to the Northwestern 
Heat, Light & Power Company the exclusive 
right to furnish lights for the village and its 
inhabitants for a period of thirty years, with 
a conditional right of extension for twentv 
years more, was invalid as being unreason- 
able. The court notes the fact that the 
longest period for which a contract to fur- 
nish a village or municipality with water has 
been sustained is thirty-one years, and then 
states as its opinion that though a contract 
to supply water for a period of thirty vears 
might be sustained on the ground of the 
magnitude of the investment required, a con- 
tract for lighting for such a period would 
be unreasonable, as the investment required 
is much smaller. Especially does the court 
regard as unreasonable a contract which 
practically extends for fifty vears. 
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